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fHniteb States Court of ^ppcalo 

District of Columbia 


No. 9805 


Helen E. Farmakis, 

AppeUemt, 

‘ vs. 

Eleanor T. Farmakis, and The United States of America, 

Appellees . 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia that 
Eleanor Farmakis, one of the appellees, herein called the 
appellee, recover from the United States of America, the 
proceeds of a National Life Insurance policy, and that the 
appellant, Helen Farmakis, recover nothing from said 
proceeds. 
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Jurisdiction below was based on U. S. C. Title 38 §445. 
Jurisdiction of this Court is conferred by section 17-101, 
D. C. Code, 1940 Ed. 

STATEMENT OF CASE 

On February 18,1943, while in the active military service 
of the United States, John James Constantine Farmakis, 
herein called the insured, applied for and was granted, 
effective February 18, 1943, a $10,000 policy of National 
Service Life Insurance, in which he designated Miss Helen 
Farmakis, his sister, herein called the appellant, as princi¬ 
pal beneficiary. On October 5, 1943, the insured married 
Eleanor Buraolt Farmakis, herein called the appellee. On 
April 10, 1945, the insured was killed in an airplane acci¬ 
dent at Bartow Field, Florida, while the policy of insurance 
was in full force and effect. (J. A. 13-14). 

After his marriage to the appellee, the insured told the 
appellee that he would have his insurance changed, to make 
the appellee the principal beneficiary, and upon arriving 
at Bartow Field, Florida, he informed her that he had 
changed his insurance to make her the beneficiary. (J. A. 
25-26). 

At the trial, the appellee failed to introduce any docu¬ 
ment showing the change of beneficiary. The appellee 
introduced the following documents: 

(1) An undated “AAF Personal Affairs Statement” 
(J. A. 34-36), which stated that the principal beneficiary of 
the insured’s life insurance policy was the appellee. The 
bottom of this form contains the following: 

Instructions. AAF Personal Affairs Statement is 
not to be used, either as a substitute for, or in lieu of, 
authorized forms or established procedures for effect¬ 
ing desired Personal Affairs actions. The purpose of 
this form is to provide a consolidated record of all 
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Personal Affairs actions taken by previous accom¬ 
plishment of official forms. Accordingly, prior to sign¬ 
ing this statement, any action desired will be accom¬ 
plished in the prescribed official manner. 

(2) An “Officers Personal Questionnaire” executed by 
the insured on January 15, 1945, which stated that the 
beneficiary of the insurance policy was the appellee (J. A. 
36-37). 

(3) Two WDAGO Forms No. 41, executed June 8,1944, 
and September 8, 1944, designating the appellee as the 
beneficiary of a six months’ gratuity pay in case of death. 
These forms carry across the head the statement: (J. A. 
38-39, 41-42) 

IMPORTANT: THIS FORM DOES NOT PERTAIN 
TO INSURANCE. 

(4) Statements of James E. Rice and Robert L. Mat¬ 
thews, admitted over the objection of the appellant, that 
they constituted hearsay and were mere conclusions (J. A. 
43-45). The gist of these statements were that the insured 
had indicated to these men that his wife was the beneficiary 
of his insurance policy. 

It was stipulated at the hearing that a search of the 
records of the Veterans Administration and the War De¬ 
partment has failed to reveal any evidence of a change of 
beneficiary on the printed forms supplied by the Veterans 
Administration for that purpose (J. A. 14). Further the 
War Department certified that a search of the records was 
made and “no record has been found of a designation or 
change of designation of beneficiary for National Life 
Insurance executed by” the insured (J. A. 40). 

The appellant filed claim for the insurance with the 
Veterans Administration, and payment was authorized to 
her by the Veterans Administration on August 17, 1945. 
Thereafter, the appellee filed a claim with the Veterans 
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Administration and payments to the appellant were tem¬ 
porarily stopped. On or about October 23, 1946, the Vet¬ 
erans Administration rejected the claim of the appellee, 
and resumed payments to the appellant. Payments to the 
appellant were again stopped on the filing of the suit herein 
by the appellee (J. A. 14). 

A complaint was filed by the appellee on February 11, 
1947, alleging that the appellee was the duly designated 
beneficiary of the insurance. On motion of the United 
States, the appellant was joined as a party defendant, and 
on April 14, 1947, the appellant filed an answer and cross¬ 
claim, in which the appellant denied that the appellee was 
the duly designated beneficiary. The appellant asked that 
judgment for the proceeds of the insurance be entered in 
her favor, and that 10% of the sum for which judgment 
was entered be paid to her attorneys as reasonable attor¬ 
ney’s fees. 

The trial was held on November 5, 1947 before Justice 
Bailey without a jury. On December 23, 1947, Justice 
Bailey filed an opinion which reads as follows: 

I am satisfied that the insured intended to change 
the beneficiary of the insurance policy in this case; 
that he thought that he was doing so when he executed 
the designation of beneficiary on a paper which, on its 
face, was a designation of a beneficiary for a six 
months gratuity; that he thought that by so doing he 
had executed the proper papers changing the beneficiary 
of the policy. The evidence shows that this form had 
been frequently given to soldiers seeking to change 
the beneficiary of a policy and had frequently been 
used for that purpose. 

I find, therefore, that the plaintiff, the widow of the 
insured is entitled to the proceeds of the policy. (J. A. 
9-10). 

Findings of fact, conclusions of law and judgment were 
entered on February 5, 1948. (J. A. 10-13). Notice of 
appeal was filed on February 9, 1948. (J. A. 13). 
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STATUTES INVOLVED 

U. S. C. Title 38 §445. 

In the event of disagreement as to claim, . . . under a 
contract of insurance between the Veterans Administration 
and any person or persons claiming thereunder an action 
on the claim may be brought against the United States in 
the district court of the United States for the District of 
Columbia . . . and jurisdiction is hereby conferred upon 
such courts to hear and determine all such controversies. 
. . . All persons having or claiming to have an interest in 
such insurance may be made parties to such suit. 

STATEMENT OF POINTS 

(1) The Court erred in granting judgment for plaintiff- 
appellee. 

(2) The Court erred in failing to grant judgment for 
appellant. 

(3) The findings of the Court are not supported by the 
evidence. 

(4) The findings of the Court are contrary to the evi¬ 
dence. 


SUMMARY OF ARGUMENT 

The burden of proof to show a change of beneficiary rests 
upon the one who claims that such a change was made. 
This burden is not met by evidence that the insured in¬ 
tended to make a change, or believed he made a change. 
It is necessary to establish that the insured took some 
affirmative step to effectuate the change. The plaintiff- 
appellee failed to sustain this burden of proof. The evi¬ 
dence introduced below shows at most an intention to 
change the beneficiary and a belief by the insured that his 
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wife was the beneficiary. Under the decided cases, especi¬ 
ally Bradley v. United States, 143 F. (2d) 573 (C. C. A. 10, 
1 1944) cert. den. 323 U. S. 793, this evidence is insufficient 
' to sustain the burden of proof. The record contains no 
evidence of an affirmative step by the assured to change 
his beneficiary. Accordingly, the finding of the Court 
below is not supported by the evidence, and is contrary to 
the evidence. The judgment below should be reversed with 
a direction that judgment be entered for the appellant. 

ARGUMENT 

% 

There is no dispute that the appellant, Miss Helen Far- 
1 makis, the sister of the insured, was designated as principal 
beneficiary of the National Service Life Insurance policy 
I of the insured. The sole issue is whether the insured had 
changed the designation of the beneficiary to his wife, the 
plaintiff below. 

The relevant principles of law are as follows: 

(1) The burden of proof to show a change of beneficiary 
1 rests upon the one who claims that such a change was made. 

(2) This burden is not met by evidence that the insured 
intended to make a change, or believed he made a change. 
It is necessarv to establish that the insured took some 
affirmative step to effectuate the change. 

These principles are most clearly set out in the leading 
case of Bradley v. United States, 143 F. (2) 573 (C. C. A. 
10,1944), cert. den. 323 U. S. 793. The Court there stated 
“the burden is upon the widow who claims as a substituted 
beneficiary to show that the insured during his lifetime 
effected a valid change of beneficiary from his mother to 
her” (at p. 576). 

In the Bradley case, the Court stated that the undisputed 
evidence fully showed that the insured expressed an intent 
to change the beneficiary of his insurance from his mother 



« 


7 

to his wife. But the Court went on to say, “. . . [the] 
expressed intention of the insured to change the beneficiary, 
standing alone and unaccompanied by some affirmative act, 
having for its purpose the effectuation of his intention, is 
insufficient to effect a change of beneficiary and the Courts 
cannot act when he has not first attempted to act for 
himself” (at p. 576). 

Subsequent cases follow the principle of the Bradley 
case that there must be not only an intention to change the 
beneficiary, but also, affirmative evidence of an actual 
change. In Roberts v. United States , 157 F (2d) 906 (C. 
C. A. 4, 1946), there was testimony by a brother officer of 
the insured that he had “assisted the insured to change the 
beneficiarv and saw him execute the document and deliver 
it to the clerk at the Naval Air Base ... In this way, he 
[the insured] performed the affirmative act for lack of 
which the majority of the Court in the Bradley case con¬ 
cluded that the change of beneficiary had not been accom¬ 
plished” (at p. 909). 

In Collins v. United States, 161 F. (2d) 64 (C. C. A. 10, 
1947), the evidence showed that the insured had actually 
filled out the form for change of beneficiary but had only 
neglected to send it to the Veterans’ Administration. He 
had, however, instructed his wife to transmit the form to 
the Veterans Administration, and the form was in fact sent 
after the death of the insured. The Court there held that 
since the form had been filled out, it was not necessary that 
it be brought to the attention of the Veterans’ Administra¬ 
tion during the insured’s lifetime. Similarly, in Citron v. 
United States, 69 F. Supp. 830 (Dist Col. 1947), the evi¬ 
dence showed that the insured “presented himself at the 
finance office and requested an appropriate form by the use 
of which he might effect a change of his beneficiary for 
insurance; he accepted Form WDAGO 41 and used same 
... In using the form provided by the finance office and 
lodging it with that office when properly executed, he did all 
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that reasonably might be expected of him to accomplish his 
purpose and effectively change his beneficiary” (at p. 
832, 833). For a similar holding see Shapiro v. United 
States, 166 F (2d) 240 (C. C. A. 2,1948). 

In Johnson v. White, 39 F. (2d) 793 (C. C. A. 8, 1930), 
the insured asked his brother and his officer to make the 
designation of the change of beneficiary for him. A similar 
action was considered sufficient in Eggleston v. United 
States, 71 F. Supp. 114 (E. D. Ill., 1947). And in Garni v. 
Meek, 165 F. (2d) 857 (C. C. A. 5, 1948), the Court held 
that evidence that the insured was in a combat area, and 
that mail from that area was lost would justify a jury 
finding that the insured actually executed and sent in a 
change of beneficiary. 

A case almost precisely in point with the facts of the 
present case is Ramsay v. United States, 72 F. Supp. 613 
(S. D. Fla., 1947). In that case, the insured, as here, told 
his wife that he had named her as beneficiary for Govern¬ 
ment insurance and there was testimony, as here, of fellow 
officers to the effect that the insured had stated that he had 
designated his wife as beneficiary. In the Ramsay case, 
the Court nevertheless found that a change of beneficiary 
had not been made, pointing out that both in the Roberts 
and the Collins cases discussed, supra, there was affirmative 
evidence of a change of beneficiary. 

The plaintiff-appellee in the instant case clearly has not 
met the required burden of proof. It is significant to note 
that the same evidence upon which she here relies, and 
which we analyze more fully below, was found insufficient 
as a matter of law to constitute a change of beneficiary in 
the Bradley case. In that case, the evidence showed that 
the insured had left a confidential personal report which 
stated that his wife was the beneficiary of his insurance 
policy, and in addition, the wife testified that the insured 
had informed her that he had “taken care of the insurance 
at the army base” (at p. 574). The Court stated: 
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There is nothing in the confidential report of the 
evidence in this case from which it can be legitimately 
inferred that it was intended for the use and informa¬ 
tion of the Veterans’ Administration or that its pur¬ 
pose was to effect a change of beneficiary under the 
life insurance policy. ... It is not a notice of any 
kind; it is not a direction that the name of the bene¬ 
ficiary be changed; and does not express or indicate 
either indirectly or inaptly a desire to have the bene¬ 
ficiary changed. Indeed, it is not a voluntary expres¬ 
sion of any wish, desire or intention. At most it indi¬ 
cates a belief or understanding that his wife was the 
then present beneficiary. When given its most liberal 
construction in the light of all the facts and circum¬ 
stances, we are convinced that it cannot be treated 
as an effectuation of the insured’s intention to change 
his beneficiary. ” [Emphasis added.] 

The difficulty with the appellee’s case is that although 
there is considerable evidence in the record as to the in¬ 
sured’s intention to change his beneficiary, there is no evi¬ 
dence which will support a finding as to the necessary ele¬ 
ment that the insured took an affirmative step to effectuate 
that change. None of the evidence introduced by the ap¬ 
pellee will fill this gap. The Personal Affairs Statement 
(J. A. 34-36) and the Officer’s Personal Questionnaire 
(J. A. 36-37) fail to do so. Both of these documents are, 
in the language of the Bradley case, not notices of any 
kind or directions that the name of the beneficiary be 
changed, and they indicate nothing more than the insured’s 
“ belief or understanding that his wife was the then pres¬ 
ent beneficiary.” Indeed, the instructions on the Personal 
Affairs Statement (J. A. 36) stated: 

*‘ Instructions. AAF Personal Affairs Statement is not 
to be used, either as a substitute for, or in lieu of, author¬ 
ized forms or established procedures for effecting desired 
Personal Affairs actions. The purpose of this form is to 
provide a consolidated record of all Personal Affairs 
actions taken by previous accomplishment of official forms. 
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Accordingly prior to signing this statement, any action 
desired will be accomplished in the prescribed official 
manner/’ 

Similarly, the fact that the insured designated his wife 
on AGO Form No. 41 to be beneficiary of a six months’ 
gratuity, constitutes no evidence that he also designated his 
wife to be beneficiary of his insurance. The testimony of 
Colonel O’Brien to the effect that this form, prior to re¬ 
vision (J. A. 15-16) was sometimes misused as a change 
of beneficiary for insurance is not in point. There is no 
evidence in the present case that the form was used for 
that purpose and indeed, the form itself, as revised, states: 

“IMPORTANT: THIS FORM DOES NOT PERTAIN 
TO INSURANCE.” (J. A. 29) It is this revised form 
that was used by the insured in this case (J. A. 38, 41) and 
it is significant to note that there was nothing in Colonel 
O’Brien’s testimony to the effect that the revised form 
was ever misused for insurance. His testimony was, in 
fact, to the contrary (J. A. 19-22): 

Q. But you have no personal knowledge of the use 
of the new form continuing to be used for the pur¬ 
pose of changing insurance? 

A. That is correct, but may I add there that the 
form, as revised in September, 1943, is so clear in its 
title that it would not have been my view that there 
should be any question at all, when a form of revision 
of September 6, 1943, is used, as to its purpose, be¬ 
cause the heading is perfectly clear to anyone (J. A. 
21 - 22 ). 

The statements of Rice and Matthews (J. A. 43-45), 
which were admitted by stipulation, show nothing more 
than the Personal Affairs statement of the insured; i. e., 
that the insured had indicated that his wife was the bene¬ 
ficiary of his life insurance policy. These statements, 
however, do not supply the necessary evidence that the 
insured took an affirmative step to change his beneficiary. 
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The court below stated in its opinion (J. A. 9-10) that 
the insured thought he was changing his beneficiary “when 
he executed the designation of beneficiary on a paper 
which, on its face, was a designation for a six months’ 
gratuity; that he thought by so doing he had executed the 
proper paper changing the beneficiary of the policy. The 
evidence shows that this form had been frequently given 
to soldiers seeking to change the beneficiary of a policy 
and had frequently been used for that purpose.” 

But the record contains no evidence which will support 
this statement. There was no testimony as in the Slnapiro 
and Citron cases, that the insured thought that the form 
WJDAGO No. 41 was a form for the designation of a 
beneficiary for insurance. And indeed, the statement on 
the form itself in large capital letters: “IMPORTANT: 
THIS FORM DOES NOT PERTAIN TO INSURANCE” 
belies such inference. And it was this form which the 
Court held in the Bradley case, as a matter of law, would 
not constitute a change of beneficiary, unless there was 
direct evidence to show that the insured so intended when 
he signed the form. 

Nor does the evidence show that this form was fre¬ 
quently used for the purpose of designating a change in 
beneficiary. The evidence, on the contrary, shows that a 
prior version of this form was sometimes used for this 
puropse, but the form was subsequently changed for pre¬ 
cisely that reason. And the record shows that the form, 
as revised, and as it appears in the present case, was never 
used for insurance purposes. (J. A. 15-17, 19-22). The 
finding and conclusion of the Court below, is accordingly, 
without support in the record, is contrary to the evidence 
in the record, and in conflict with the law as stated in the 
Bradley and other cases. It should, therefore, be set aside. 
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CONCLUSION 

There was no evidence below of a fact essential to ap¬ 
pellee’s recovery, namely, evidence that the insured took 
an affirmative step to change his beneficiary. The evi¬ 
dence as introduced shows only an intent to make a change 
and a belief the change was made, both of which are in¬ 
sufficient to warrant judgment for plaintiff under the ruling 
of the Bradley and other cases. The statement of the 
Court below that the insured thought he was changing his 
beneficiary by executing AGO Form No. 41, and that this 
form, as revised and as used by insured was employed for 
that purpose, is wholly without support in the record, and 
is contradictory to the statement on the form itself and 
the only testimony on the point. Accordingly, the judg¬ 
ment below should be reversed with instructions that judg¬ 
ment be entered for the appellant, Helen Farmakis. 

Respectfully submitted, 

David Rein 

Attorney for Appellant 
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Filed Feb. 12 1947, Charles E. Stewart, Clerk 
56 IN THE DISTRICT COURT OF THE UNITED 

STATES 

For The District of Columbia 


Jury Action 
Eleanor T. Farmakis, 

309 East 69th Street, 
New York, New York, 
Plaintiff, 
y. 

United States of America, 
Defendant. 


Civil Action 
No. 655-47 


Complaint for National Service Life Insurance 

1. This suit is instituted pursuant to the provisions of 
Section 19, World War Veterans Act 1924, as amended 
(Title 38, Paragraph 445, U. S. C. A.), 
i 2. Plaintiff, affiant is informed and believes, is a citizen 
of the United States and a resident of the State of New 
York and brings this action as the widow and designated 
beneficiary of the National Service Life Insurance of John 
J. C. Farmakis who was killed in action during World War 
II while his contract of National Service Life Insurance 
was in full force and effect. 

3. Plaintiff, affiant is informed and believes, made claim 
for said insurance which was denied and a disagreement 
exists as contemplated by Section 19, World War Veterans 
Act 1924, as amended. 

WHEREFORE, plaintiff brings this suit and demands 
judgment against defendant in the sum of Ten Thousand 
Dollars ($10,000.00) and asks that of the sum for which 
i judgment is given, ten per centum (10%) thereof shall be 
| deducted therefrom and paid to plaintiff’s attorney as 
reasonable attorney’s fees herein. 

Warren E. Miller, 

Attorney in Fact 
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Warren E. Miller 
WARREN E. MILLER 
1012 Barr Building 
Washington, D. C. 

Attorney for Plaintiff 
District of Columbia: ss 

Warren E. Miller after being first duly sworn upon oath 
deposes and says that he has read the foregoing complaint 
by him subscribed and knows the contents; that the 

57 matters and things therein stated of his own knowl¬ 
edge are true and those stated upon information and 

belief, he believes to be true. 

Warren E. Miller 
Attorney in Fact 

Subscribed and sworn to before me this 11th day of Feb¬ 
ruary, 1947 

Franklin T. Miles, 

Notary Public 

Demand for Jury Trial 

To: G. M. Fay, United States Attorney for the District of 
Columbia: 

Please take notice that plaintiff in the above entitled 
cause demands a trial of this cause by jury. 

Service of a copy of the foreging complaint acknowledged 
this 11th day of February, 1947. 

George Morris Fay 
United States Attorney 
* By D. Vance Swann. 

• • * • 

58 Filed Mar 25 1947 Charles E. Stewart, Clerk 

Answer of Defendant, United States of America 

Comes the defendant, the United States of America, by 
and through its counsel, George Morris Fay, United States 
Attorney, D. Vance Swann, Attorney, Department of Jus- 
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tice and Richard N. Ivins, Attorney, Department of Justice 
and for answer to the complaint filed against it in this 
cause says: 

1. 

Defendant admits the allegations contained in paragraph 
designated 1 of the complaint. 

2 . 

i Defendant denies the allegations contained in paragraph 
designated 2 of the complaint but in further answer thereto 
admits and alleges that John J. C. Farmakis who was born 
on May 29, 1924, entered the active military service of the 
United States Army on February 8, 1944 being assigned 
Army Serial No. T-133,162; that while in the said service 
he applied for and was granted effective February 18, 
1943, National Service Life Insurance Certificate No. 
N-9048336, in the amount of $10,000, designating in the 
original application therefor Miss Helen Farmakis, 510 
West 190th Street, New York City, New York and de¬ 
scribed as sister, as principal beneficiary thereof, and James 
John Farmakis of the same address and described as father, 
as contingent beneficiary thereof; that the said John J. C. 
Farmakis died on April 11, 1945, in an aircraft accident 
while serving as flight officer, United States Army Air Corps 
and stationed at Bartow Army Air Field, Bartow, 
59 Florida; that premiums for said insurance were de¬ 
ducted from the military pay of the said John J. C. 
Farmakis to include the month of his death and that said 
certificate was in full force and effect at that time. 

I The defendant is without sufficient knowledge or infor¬ 
mation sufficient to found a belief as to whether the plain¬ 
tiff is a resident of the State of New York, or as to whether 
the deceased insured changed the beneficiary of his insur¬ 
ance so as to name the plaintiff beneficiary thereof, and 
therefore denies these allegations of paragraph designated 
2 of the complaint. 


5 A 


3. 

Defendant in answer to paragraph designated 3 of the 
complaint admits and alleges that Helen E. Farmakis filed 
claim for payment of benefits under National Service Life 
Insurance policy No. N 9048336, as alleged designated bene¬ 
ficiary thereof, in the Veterans Administration on August 
8,1945, and the plaintiff Eleanor T. Farmakis subsequently 
filed claim in the Veterans Administration on August 28, 

1945 for payment of benefits under said insurance certifi¬ 
cate alleging that prior to his death the insured had 
changed the beneficiary of such insurance so as to designate 
her as the beneficiary. The Veterans Administration con¬ 
sidered said claims and in a decision dated October 23, 

1946 determined that the evidence of record did not sup¬ 
port a finding that a change of beneficiary had been shown 
to have been accomplished and by letters from F. B. Simms, 
Chief Life Insurance Claims Division, Veterans Adminis¬ 
tration, Washington, D. C. dated December 11, 1946 the 
plaintiff Eleanor T. Farmakis was advised of the disallow¬ 
ance of her claim and Helen E. Farmakis was advised of 
the allowance of her claim. 

Defendant denies the allegations contained in the con¬ 
cluding paragraph of the complaint which is unnumbered, 
but in further answer thereto admits that the attorney for 
the successful claimant may be allowed by the court, under 
the provisions of Section 500 of the World War Veterans 
Act of 1924, as amended, a reasonable attorney’s fee not 
to exceed 10 per centum of the amount recovered under the 
final judgment entered herein. 

60 4. 

Further answering, the defendant denies each and 
every allegation of the complaint, not herein before spe¬ 
cifically admitted, and says that it stands ready and w illin g 
to pay the proceeds of said National Service Life Insur¬ 
ance policy as provided by law and regulation to such per¬ 
son, or persons as may be found entitled thereto. 
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5. ' 

As the question has arisen and now exists as to whether 
the defendant, the United States of America, is obligated 
to pay insurance benefits to the plaintiff, Eleanor T. Far- 
makis, or to said Helen E. Farmakis, the defendant further 
says that in order to avoid a multiplicity of suits for in¬ 
surance benefits, and/or a possible subjection of this de¬ 
fendant to a double liability, it is essential that the court 
determine in this action whether the defendant, the United 
States of America, is obligated to pay insurance benefits to 
said Eleanor T. Farmakis, or to said Helen E. Farmakis, 
and for this reason the defendant says the Helen E. Far¬ 
makis is an indispensable party to this action. 

; WHEREFORE, this defendant prays that Helen E. Far¬ 
makis, whose address is 510 West 190th Street, New York 
City, New York, be joined as a party-defendant to this 
action, as provided by Section 19, World War Veterans 
Act, as amended (Title 38, U. S. C. Section 445), and be 
cited to appear and answer herein in such manner as the 
court may direct, and upon final hearing, the court direct 
this defendant as to the person or persons entitled to re¬ 
ceive benefits under the contract of insurance involved in 
this case. 

I George Morris Fay 

George Morris Fay 
United States Attorney 
D. Vance Swann 
D. Vance Swann 

i Attorney, Department of 

i Justice 

Richard N. Ivins 

Richard N. Ivins 

i Attorney, Department of 

Justice 

• • • • 
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Order Joining Additional Party-Defendant 

Upon consideration of the answer of the defendant, the 
United States of America, and its prayer that Helen E. 
Farmakis, whose address is 510 West 190th Street, New i 
York City, New York, be joined as a party-defendant 
herein, and it appearing to the court that unless the con¬ 
flicting interests of the plaintiff and Helen E. Far maki s 
are now judicially determined, the defendant, the United 
States of America, may be subjected to further litigation 
and/or possible double liability on account of the contract 
of insurance involved in this action. 

IT IS ORDERED that, in accordance with the provisions 
of Section 19, World War Veterans Act, 1924, as amended 
(Title 38 U. S. C., Section 445), that the said Helen E. 
Farmakis be and she hereby is made a party-defendant in 
this action, and 

IT IS FURTHER ORDERED that a copy of the com¬ 
plaint filed herein, together with a copy of the defendant’s 
answer and this order, as well as of the summons requir¬ 
ing the said Helen E. Farmakis to appear in this court in 
answer to the suit filed herein, within 30 days after service 
of said complaint, answer, order and summons, be served 
upon the said Helen E. Farmakis by United States Marshal 
for the Southern District of New York. 

Entered at Washington, D. C. this 26th day of March, 
1947. 

F. Dickinson Letts 
Justice 

• • • • 

62 Filed Apr 141947 Charles E. Stewart, Clerk 

Answer and Cross-Claim of Helen E. Far¬ 
makis, Additional Party-Defendant 

Helen E. Farmakis, having been joined as a party- 
defendant herein by order of this Court, and having been 
ordered to appear in answer to the suit filed herein, makes, 
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by and through her attorneys, the following answer and 
cross-claim. 

1. She admits the allegations in paragraph 1 of the 
complaint. 

2. She denies the allegation in paragraph 2 of the com¬ 
plaint that the plaintiff is the designated beneficiary of 
the National Service Life Insurance of John J. C. Far¬ 
makis, and denies that the plaintiff ever was the beneficiary 
thereof. 


I First Affirmative Defense 

3. The complaint fails to state a claim upon which 
relief can be granted. 

Second Affirmative Defense 

4. She alleges that she is the sister and the duly desig¬ 
nated beneficiary of the National Service Life Insurance 
of the said John J. C. Farmakis, and that she and no one 

else is entitled to the proceeds thereof. 

63 Cross Claim 

5. She alleges that John J. C. Farmakis, who 
was bora on May 29,1924, entered the active military serv¬ 
ice of the United States Army on February 8, 1944, being 
assigned Army Serial No. T-133,162; that while in the said 
service he applied for and was granted effective February 
18, 1943, National Service Life Insurance Certificate No. 
N-9048336, in the amount of $10,000; that said John J. C. 
Farmakis designated her as the principal beneficiary 
thereof, and James John Farmakis, father of John J. C. 
Farmakis, as contingent beneficiary thereof in the event 
she pre-deceased said John J. C. Farmakis; that this 
designation of beneficiary was never changed or revoked; 
that said John J. C. Farmakis died on April 11, 1945, in 
an aircraft accident while serving as flight officer, United 
States Army Air Corps and stationed at Bartow Army Air 
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Field, Bartow, Florida; that said death occurred in the 
course of active duty of John J. C. Farmakis in the United 
States Army; that premiums were deducted from the mili¬ 
tary pay of the said John J. C. Farmakis to include the 
month of his death, and that said certificate was in full 
force and effect at that time; that she has duly filed claim 
for payment of benefits under said certificate by the de¬ 
fendant, United States of America, and said defendant 
has neglected and refused to make such payment, although 
she is clearly entitled thereto. 

WHEREFORE, she demands that judgment, with costs, 
be entered against the plaintiff, that judgment be entered 
for Helen E. Farmakis, additional party-defendant herein, 
against defendant United States of America, in the sum 
of ten thousand dollars; that of the sum for which 

64 judgment is given, ten per centum (10%) thereof 
shall be deducted therefrom and paid to plaintiff’s 

attorneys as reasonable attorney’s fees herein; and such 
other relief as may be just and proper. 

David Rein 
David Rein 
Joseph Fobeb 
Joseph Foeeb 
Attorneys for Helen E. 

Farmakis, Additional 
Party-Defendant 
1105 K Street, N. W. 
Washington, D. C. 

Served by mail this 14th day of April, 1947, on Warren 
E. Miller and George M. Fay, U. S. Attorney for the Dis¬ 
trict of Columbia. 

David Rein 

• • • • 

65 Filed Dec 23 1947 Harry M. Hull, Clerk 

I am satisfied that the insured intended to change 
the beneficiary of the insurance policy in this case; that he 
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thought that he was doing so when he executed the desig¬ 
nation of beneficiary on a paper which, on its face, was 
a designation of a beneficiary for a six months gratuity; 
that he thought that by so doing he had executed the 
proper paper changing the beneficiary of the policy. The 
evidence shows that this form had been frequently given 
to soldiers seeking to change the beneficiary of a policy 
and had frequently been used for that purpose. 

! I find, therefore, that the plaintiff, the widow of the 
insured is entitled to the proceeds of the policy. 

Jestitings Bailey 
Justice 

• • • • 

66 Filed Feb 5 1948 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 
This cause having come on for trial before the Court 
without a jury on the 5th day of November, 1947, a trial 
by jury having been expressly waived in writing by the 
parties; and it appearing to the Court that the only con¬ 
troversy in this cause is whether the plaintiff, Eleanor T. 
Farmakis or the co-defendant, Helen E. Farmakis is en¬ 
titled to the proceeds of the National Life Insurance policy 
which is the subject of this litigation; and it further ap¬ 
pearing to the Court that the defendant, United States of 
America is ready and willing to pay the proceeds of the 
policy to the person that the Court determines is entitled 
thereto. 

i And the Court having duly considered the pleadings, the 
evidence, the briefs filed by the parties, and being fully 
advised in the premises hereby makes the following find¬ 
ings of fact and conclusions of law: 

Findings of Fact 
I 

i That John James Constantine Farmakis (hereinafter 
referred to as the insured) while in the military service 
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of the United States, applied for and was granted a ten 
thousand dollar ($10,000) policy of National Service Life 
Insurance, effective February 18,1943, for which he named 
his sister, Helen E. Farmakis as the principal beneficiary; 
that on the 5th of October 1943 the insured was married 
to Eleanor Brunholt Farmakis, plaintiff herein; and 
67 that subsequently the insured duly changed the bene- 
ciary of the said policy from defendant, Helen E. 
Farmakis as principal beneficiary to the plaintiff, his wife, 
Eleanor T. (Brunholt) Farmakis as the principal bene¬ 
ficiary; and that insured died on the 11th day of April, 
1945 on which date the said policy was in full force and 
effect. 

n 

That prior to the institution of this action plaintiff duly 
filed in the Veterans * Administration the claim for the 
insured involved in this litigation and said claim was 
denied by the Veterans’ Administration. 

Conclusions of Law 

I 

That the Court has jurisdiction of the subject matter of 
this litigation and of the parties hereto. 

n 

That the plaintiff, Eleanor T. Farmakis, is entitled to 
judgment against the defendant, the United States of 
America, for the death benefits under the ten thousand 
dollar ($10,000) policy of National Service Life Insurance 
herein sued upon; and that the co-defendant, Helen E. 
Farmakis, is not entitled to recover anything of and from 
the defendant, the United States of America under the said 
policy. 

m 

That Warren E. Miller, attorney for the plaintiff is en¬ 
titled to a reasonable attorney’s fee for the service he has 
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rendered the plaintiff in this action which fee the Court 
fixes as ten per centum (10%) of the amount of the install¬ 
ments which have accrued to the plaintiff to date, and ten 
per centum (10%) of any installments which may hereafter 
be made to the plaintiff by virtue of and pursuant to this 
judgment. 

That judgment be entered accordingly. 

This 5th day of February, 1948 

Jexxixgs Bailey 
Justice 

• • • • 

69 Filed Feb 5 1948 Harry M. Hull, Clerk 

Judgment 

The Court having made findings of fact and conclusions 
of law in favor of the plaintiff, Eleanor T. Farmalds, it is 
by the Court, this 5th day of February, 1948 
j 'ORDERED, ADJUDGED AND DECREED, as follows: 

! 1. That the co-defendant, Helen E. Farmakis, recover 
nothing of and from the defendant, the United States of 
America, under the $10,000 policy of National Service Life 
Insurance herein sued upon. 

2. That the plaintiff, as the last designated principal 
beneficiary under the said policy, have and recover of and 
[from the defendant, the United States of America, the 
death benefits under the said policy, the rate of the 
monthly installments and the aggregate sum of the in¬ 
stallments which have accrued to date to be computed by 
the Veterans’ Administration after the plaintiff has been 
afforded an opportunity to make an election as to the 
method of settlement she desires. 

3. That the defendant, the United States of America, 
deduct ten per centum (10%) of the total sum of the in¬ 
stallments which have accrued to the plaintiff to date, and 
also ten per centum (10%) of any and all future install¬ 
ments which may be paid to the plaintiff under the said 


13 A 


policy by virtue of and pursuant to this judgment, and 
pay the same to Warren E. Miller, her attorney of record, 
for services rendered on behalf of the plaintiff in this 
action. 

Jennings Bailey 
Justice 

• • • • 

71 Filed Feb 9 1948 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 9th day of February, 1948, 
that Helen E. Farmakis, Additional Party-Defendant, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 5th day of February, 1948, in favor of 
Eleanor T. Farmakis, Plaintiff, against United States of 
America, Defendant. 

David Rein 
Attorney for 
Helen E. Farmakis, 
Additional Party-Defendant 

• • • • 

8 “It is stipulated by and between Warren E. Miller 

and David S. Allshouse, attorneys for plaintiff, 
David Rein and Joseph Forer, attorneys for defendant, 
Helen E. Farmakis, and George Morris Fay, United States 
Attorney, attorney for defendant, United States of Amer¬ 
ica, as follows: 

“(1) That James Constantine Farmakis, hereinafter 
referred to as the insured, while in the service on February 
18, 1943, applied for $10,000 of National Service Life In¬ 
surance in which application he designated Miss Helen 
Farmakis as principal beneficiary, and James Farmakis, 
his father, as contingent beneficiary. 

“(2) He married Eleanor Brunolt, plaintiff herein, on 
October 5, 1943, and was killed in an airplane accident on 
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April 10, 1945, while said insurance was in full force and 
effect. 

! “(3) A disagreement exists in this case as contem¬ 
plated by law. 

“(4) The veteran’s sister, Helen E. Far maki s, filed 
claim for insurance and payment was authorized to her 
by the United States Veterans Administration on August 
17,1945. Payments to her were stopped October 25, 1945, 
because of claim for insurance by the wife, and payments 
to Helen E. Farmakis were resumed on or 

9 about October 23, 1946, when the Veterans Admin¬ 
istration decided that payment should be made to 

her, and such payments were again stopped upon the filing 
of the instant suit. 

“ (5) A search of the records of the Veterans Adminis¬ 
tration and in the War Department has failed to reveal 
any evidence of a change of beneficiary in this case on 
printed forms supplied by the Veterans Administration 
for that purpose. 

“(6) It is agreed by the undersigned counsel any 
documents, which are contained in the Veterans Adminis¬ 
tration and War Department files may be admitted in evi¬ 
dence subject only to objection on the grounds of rele¬ 
vancy; except as limited by Paragraph 8 hereof. 

I “(7) It is stipulated and agreed that the photostat 
copies of all documents attached to War Department Cer¬ 
tificate dated April 18, 1947, are true photostatic copies, 
the originals of which are in custody of the Adjutant Gen¬ 
eral of the Army. 

i “(8) It is agreed that the witnesses, Robert L. Mat¬ 
thews and James F. Rice, would testify if personally pres¬ 
ent as set forth in their signed statements contained in the 
Veterans Administration files, subject to objection by coun¬ 
sel as to admissibility of such testimony on any 

10 grounds other than the non-appearance of said wit¬ 
nesses while testifying.” 
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Colonel Joseph F. O’Brien 

m • • • 


11 Direct Examination 

BY MB. ALLSHOUSE: 

Q Colonel O’Brien, will yon state your full name! 
A Joseph F. O’Brien. 

Q Would you state to the Court your position during 
World War H, the position you held during World War 

11 in the War Department? A Between January and 
April, January of 1942, to April of 1943,1 was the Officer 
in Charge of the War Department program on National 
Service Life Insurance, and in that office I had the respon¬ 
sibility for other activities as well. 

Q Are you familiar with Form W. D., A. G. 0. No. 41? 
Let me restate that last question. 

Would you tell the Court something about the use, or 
what your experience was during the war there with respect 
to the use of forms, not by purposes, designated for change 
of beneficiary? A In December of 1942 the Veterans Ad¬ 
ministration called to my attention the fact that the A. G. 0. 
Form No. 41 was coming over there to their central office 
from our Army camps, posts and stations; 

That the form in its title was designated “Designation 
of Beneficiary;” 

That it was their belief that the form should not come 
to the Veterans Administration, but was one to be 

12 used in the Army Administration, and to be sent by 
our camps, posts and stations in the United States 

and abroad directly to the Adjutant General in the War 
Department. 

I asked them to forward to me illustrations of the situa¬ 
tion, and they sent to me a large bundle of the A. G. 0. 
Form 41, with information that they had photostated those 
forms, and put them through their N, the N stands for 
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National Life Insurance, and they identified those through 
their index and had put the photostats in their N file, and 
were now returning the originals to me. 

As soon as I received them I realized that the Army was 
using a form on the face of which it was clearly susceptible 
to me, based upon my twenty years of intimate knowledge 
of the organization, administration and insurance work of 
the Veterans Administration, that here was an Army form 
that probably would be and undoubtedly would be used 
in some of our hundreds of camps, posts and stations, as a 
member of Army personnel would use in those cases where 
our military personnel desired to change the beneficiary 
on their National Life Insurance policies. 

I immediately phoned the proper echelon in command 
in the general staff; called the matter to their attention, 
and formally sent a memorandum from my desk directly 
to the office of the Chief of Finance pointing out for¬ 
mally the dangers inherent in the use of this form 
13 so far as our Army life insurance program was con¬ 
cerned, and recommending immediate amendment of 
that form by printing new forms that would show in their 
titles clearly that this form in Army Administration was 
not the one to be used by our boys in the Army to change 
beneficiaries on their National Life Insurance policies. 

1 A new form was ultimately printed and distributed in 
November of 1943, and at the same time we sent a directive 
from the Army to our camps, posts and stations, telling 
them to destroy all the prior forms, and to use the new 
printed form, namely, that form that bears a revision 
date on its reverse side at the lower left-hand comer of 
September, 1943. 

• • • * 

17 Q After the corrective action that you indicated 
was taken on the 41 J s, were you in position to know 
whether that practice of continuing to use those 41’s 

18 as designation of insurance completely stopped? A 
It did not stop, and I would say it came about by 
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virtue of the War Department and the Army system with 
'reference to printing and distributing Adjutant General’s 
forms supplied to depots across the country, and from 
them down to requests at the camps, posts and stations, 
because in the channel of supply there may be a week, 
or ten months, or several years delay before the new sup¬ 
ply of forms will get down into the military camp, post or 
station for use by the proper officer at that post in con¬ 
nection with the individual requests of our boys in the 
Army to change beneficiary of insurance, for six months’ 
gratuities, and for other types of personal affairs matters. 

Q To your knowledge when, and upon what occasions 
were these forms, W. D., A. G. 0. 41 executed by the 
soldier? A The War Department directive, namely, 
their circulars to all camps, posts and stations, the A. G. 0. 
41 had been in use from 1924 through several successive 
revisions, and as we came into World War II, that form 
41, as it then existed, was the prescribed form for use by 
military personnel in making designation of beneficiaries 
within the limitations of the law to designate for the six 
months’ gratuity by the War Department on the death of 
the individual in the military service of the United States. 

Q What I really had in mind was whether or not more 
than one 41 was used, whether they were executed 
19 originally, whether they were just one, or what was 
the practice to your knowledge? A Under the in¬ 
structions the man was to execute one as he reached his 
first permanent military station, and thereafter upon each 
material change of status. By that I mean promotion 
from a private to a cadet, or to an officer; on the occasion 
when death in his family circle would bring about on 
his part a desire to name first a certain brother, or a 
certain sister. 

Then, in addition, it was our knowledge and experience 
that that form 41 was frequently used as our mass Army 
was moving from the camps within our country to the 
ports of embarkation, and was executed at the port in 
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order to give the port adjutant as authentic a record of 
each of our boys as they passed from the port to the ship 
and overseas, as possible, and as the boy reached overseas, 
return the 41 be executed at the port, the personnel officers 
would ask the adjutant general, as they debarked, to exe¬ 
cute a new one in order that he would have at that sta¬ 
tion, and in secret form, that boy’s precise wishes as he hit 
foreign soil to aid that adjutant general in having authen¬ 
tic information on those boys as they hit Europe, or other 
place. 

Similarly that form was used at our various concentra¬ 
tion points, from Texas, to Norfolk, to Boston and the 
world, so that we find that form on an individual boy 
20 existed in some cases in one, and in other cases a 
boy may have had fifteen, twenty, or twenty-five, 
or thirty of that form 41 throughout his military life, 
i Q Now, you mentioned some important changes in the 
status as being an occasion for the execution of these 
forms. 

Would marriage be in that group ? A It would. 

Q Now, calling your attention to these numerous, pos¬ 
sibility of numerous changes—are you familiar with the 
procedure they used at these installations with respect to 
sending on these forms? How would they get to their 

ultimate destination? A Under the instructions as thev 

% 

existed as we came into war, the adjutants at the camps, 
posts and stations were required to make a record of the 
Form 41 on the enlisted man’s official Army service record 
at his station, and then mail the form to the Adjutant 
General, War Department, Washington, D. C. 
i Now, in the development of this vast Army, practically 
overnight, untrained personnel were used in many in- • 
stances. We had no alternative, and in the administration 
of their responsibilities it was our experience that mail 
was not directed in the first instance to the proper office in 
Washington to which it should have gone, and as to the 
forms 41 it was our experience that frequently in- 
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21 dividual forms 41, or vast bundles of them would be 
sent from our camps, posts and stations, or ports, 

or from overseas theaters, through the mails addressed to 
the Veterans Administration, Washington, D. C., or con¬ 
versely, much of the mail that properly belonged to the 
Veterans Administration would arrive at our War Depart¬ 
ment Mail and Records Unit, and by them be dispatched 
to the Veterans Administration for necessary attention. 

MR. ALLSHOUSE: That is all the plaintiff has to ask 
this witness, Your Honor. 

Cross Examination 
BY MR. REIN: 

Q Mr. O’Brien, as I understand your testimony, you 
say that early during World War II it was your experi¬ 
ence, as reported to you by the Veterans Administration, 
that a number of these forms A. G. 0. 41, were being used 
by service men in order to designate changes of bene¬ 
ficiary on insurance, is that correct T A I do not believe 
I so testified. 

Q Let me get that clear, what your testimony is on 
that score. A That I was informed of the reecipt of 
Form 41 in the Veterans Administration, and by reason 
of the title on the particular form it was their feeling 
that these forms were inadvertently being used in some of 
our military installations, and by some of our mili- 

22 tary personnel, as a proper form to be used when 
the insured, or the military man, desired to effect a 

change of the beneficiary in his national life insurance. 
At no time did the Veterans Administration say to me 
categorically “that this form is being used by our Army 
personnel to effect changes in beneficiary of National Life 
Insurance.” 

Q In other words, they merely said they were receiv¬ 
ing these, and felt that possibly it was being used for that 
purpose? A That is correct. 



20 A 


Q And now, I assume that during this period they were 
receiving numerous changes of the beneficiary on the 
proper forms, is that correct? A I would not be able 
to testify to that effect from personal knowledge. 

Of course, I could not be in two places at one time. 

Q I see; you had no report come in as to that; is 
that correct? A No, I would not have that. 

Q Now, you say that on a certain date, because of 
this report to you by the Veterans Administration, you 
recommended a change in this form in order to obviate 
this problem, is that correct? A Correct. 

Q And that change was to have it designated on 
23 the form “Not to be used for insurance purposes”? 

A Probably not in that precise language, no, but 
my memorandum will speak for itself, I think, as to just 
what I recommended. 

Q May I have that? 

It would be this quotation— A (Interposing) The 
memorandum will speak for itself. 

Q In your memorandum it says, “This form is for 
back pay and gratuity purposes only.” 

That was your recommendation? A I don’t believe so. 

Q Is that the one you are referring to? A This is 
the memorandum to which I make reference, in paragraph 
2 thereof I said, “To eliminate in so far as possible the 
probability of this form being used to make changes of 
beneficiary in National Service Life Insurance or U. S. 
Government Life Insurance at the Veterans Administra¬ 
tion, the suggestion is offered that the form when reprinted 
be revised to show in bold type ‘This form is for back pay 
and gratuity purposes only.’ ” 

Q Now, was that recommendation acted on? A Ulti¬ 
mately the recommendation was acted upon by the War 
Department, and the new form, with a more descriptive 
heading on it, printed and distributed to our adjutant 
generals over all depots. 

Q Is that Plaintiff’s Exhibit No. 4? A That 
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form is Plaintiff’s Exhibit 4, yes. 

Q And what— A (Interposing) It bears the re¬ 
vision date September 6,1943, at the lower left-hand corner 
on the reverse side. 

Q And what is the actual statement put in at the 
head of the form? A And that form bears this title: 
“Desigation or Change of Relative to be Paid Six Months’ 
Gratuity in Case of Death,” and right below it, in small, 
heavy black type, this appears: “This form does not per¬ 
tain to insurance. (See Army regulation 600-600.)” 

Q Now, is it your testimony that after this new form, 
Plaintiff’s Exhibit 4, was adopted, that there was a recur¬ 
rence, or that you had another complaint or representa¬ 
tion from the Veterans Administration that some of these 
forms were still being received by them, and which they 
believed were being used to change insurance beneficiary? 
Is that your testimony? A That is not my testimony. 
You must bear in mind I stated I was the Officer in 
Charge only between January, 1942, and April, 1943. 

However, by reason of my official Government work in 
the Department of Justice thereafter I did have 
25 personal knowledge of the fact that there has been 
a continued problem at the Veterans Administration 
with reference to the use of the old Form 41 by military 
personnel, and through the fact that some of those old 
Forms 41 are even as of today coming through the mails to 
the Veterans Administration. 

Q Now, you say from your personal knowledge, you 
have no knowledge of the use of this new form as revised 
for that purpose, for the purpose of changing the insur¬ 
ance beneficiary, is that correct? 

Your testimony is that the use of the old form continued 
even after a new form was put out? A That is correct. 

Q But you have no personal knowledge of the use of 
the new form continuing to be used for the purpose of 
changing insurance? A That is correct, but may I add 
there that the form, as revised in September, 1943, is so 
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clear in its title that it would not have been my view that 
there should be any question at all, when a form of re¬ 
vision of September 6, 1943, is used, as to its purpose, be¬ 
cause the heading is perfectly clear to anyone. 

• • • # 
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Paul J. Grumley 

m • • * 


Direct Examination 

• • • * 


BY MR. ALLSHOUSE: 

Q What request was addressed to the Adjutant Gen¬ 
eral’s Office with respect to records wanted for this case? 

A Pursuant to the Government’s position in this 
36 type of case we attempt to make available to both 
parties all records, all types of evidence which will 
indicate the true intention of the insured, and attempt to 
carry out his wishes. 

! We, in accordance with that practice, made the file avail¬ 
able to Mr. Allshouse, who indicated to me that the cer¬ 
tificate of the War Department stated that a search had 
been made of the records of the War Department and 
there was no evidence of a change of beneficiary, and here 
were the records pertaining to this deceased service man. 

He examined page 15 of the service record which is 
stated, I think it is War Department Form 41 forwarded 
to the AG, which I interpret to mean Adjutant General 
on 6-8-44. 

He pointed out that the Form 41 which the War Depart¬ 
ment forward to our office, the Department of Justice, 
was dated September 8, 1944. 

We came to the conclusion that a document dated Septem¬ 
ber 8, 1944, could not have been forwarded to the Adju¬ 
tant General on June 8, 1944, both being the year 1944. 
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I called the War Department and told them of the 
pendency of this case and pointed out this obvious erro¬ 
neous statement in their statement. They teletyped to St. 
Louis, which has the demobilization records there for the 
War Department. That conversation with the War De¬ 
partment took place on November 3,1947. Yesterday, No¬ 
vember 4th—they teletyped, or I should say the 
37 War Department teletyped to St. Louis asking them 
them to reexamine the records. As a result of this 
reexamination there was forwarded to me from St. Louis 
by letter postmarked November 3, 1947, a letter which 
stated: 

“In response to your personal request received today 
there is enclosed an official copy of the WD AGO 41 dated 
8-1944 in the case of John J. C. Farmakis, Serial No. 
T-133162. Sincerely yours.” 

• • • • 

46 MR. REIN: I would like to make a statement 
about one point in connection with the portion you 
did admit in the first paragraph, that is, the statement, 
“My former statement to you was made on the basis of 
a statement the now-deceased Farmakis made to me while 
we were stationed at Dale Mabry Field, Tallahassee, Flor¬ 
ida. His statement was a positive one.” 

Now, that statement is set out in this previous letter, 
and the statement there is that he had changed his bene¬ 
ficiary on his National Life Certificate from his sister to 
his wife but, Your Honor, the statement that “it was a 
positive one” refers back to that statement, and if he 
were here as a witness that is all that he could testify 
about it, and, to be perfectly clear in the record, this wit¬ 
ness isn’t saying that the deceased said that it is my 
belief that by executing the Personal Affairs Statement I 
am changing my beneficiary, or anything of that kind. 

THE COURT: I think perhaps it is a conclusion of 
the witness from what the insured said, but believed in 
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executing that paper that he had changed his beneficiary. 
That is the way I read it. 

I ME. REIN: I would have no objection, as I say I 
have permitted these letters to come in— 

i THE COURT: I will admit it with the con- 

47 struction of the language as I have indicated. I will 
not admit it with any other construction. 

MR. REIN: I submit, Your Honor, that if the witness 
testified on the stand and said it was his construction, 
or his belief, it would be objectionable, and the only thing 
the witness could testify to on the stand would be what 
the deceased said, not his conclusion. 

i THE COURT: Well, I wifi admit it as I have indi¬ 
cated. 

MR. REIN: Thank you. 

THE COURT: Let me get that straight; you are ob¬ 
jecting to the witness testifying, if he were here, that the 
insured believed that he had changed his beneficiary by 
executing that paper. Is that right? 

MR. REIN: No, I would have no objection to the wit¬ 
ness testifying to anything that the deceased actually says. 
My objection would be to a conclusion by this witness as to 
what was in the decedent’s mind and that, I submit, is 
what appears in this letter. 

THE COURT: Well, let me see that again. (After in¬ 
specting document:) No, I will admit it subject to that 
objection. 
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48 Eleanor Theresa Farmakis 

• mm « 


Direct Examination 

m • • * 

49 Q Will you state your name? A Eleanor The¬ 
resa Farmakis. 

Q Now, speak plainly. Will you tell briefly, please, 
where your husband, John Farmakis, was stationed during 
his service. A From beginning to end? 

Q Yes. A First he went to Fort Dix, New Jersey, 
and Camp Hulen, Texas, Cincinnati University, Cincinnati, 
Ohio, and San Antonio, Texas, Greenville, Texas, Victoria, 
Texas, San Marcus, Texas, Tallahassee, Florida, Bartow 
Army Field, Florida. 

Q Would you tell the Court at what place you were 
married to the insured, your husband? A When he was 
at the University of Cincinnati. 

Q And what places were you with the insured during 
the time he was in the armed forces? A From the time 
he went to Greenville until his decease. 

Q You were with him when he died, is that correct? 
A Yes, sir. 

Q Now, directing your attention to the matter of his 
insurance, did you ever have any conversation with him 
regarding this subject? A Well, he told me before he 
went away that when we would get married—he went 

50 away in February, and he said when we would get 
married at the end of the year he would have his 

insurance changed over. He told me he had signed it 
to his sister. 

Q Were there any other discussions about insurance? 
A No, aside from the fact that he said he would have his 
beneficiary changed. That was in February, 1943. 

Q I mean after he got in service. A But not until £ 
saw him at Cincinnati, and he told me that he would have 
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my allotment sent to me, and he was going to work on 
the fact that the insurance was changed when we were 
married, that is, the day we were married. 

Q Thereafter were there any other discussions? A 
Yes, when I went down to Greenville and he gave me that 
last will and testament slip, he also stated, he told me in 
' so many words, I don’t remember the exact words, that 
the insurance was going to be changed, or had been 
changed. He mentioned the fact to me. 

Q I hand you Plaintiff’s Exhibit 17. Is this the will 
you refer to (handing document to witness)? A Yes. 

Q Now, was there any other discussion about insur- 
1 ance? A Not until we got to the Bartow Army Air Field, 
that was two months before he was killed. 

Q What was that discussion? A He told me he 
51 had had the insurance changed over, that I was 
now the beneficiary. 

Q Did he at that time show you any paper? A Yes, 
we were going through his papers; we moved one night 
from one section of town to another, and he showed me 
the papers he had on file. 

Q I show you Plaintiff’s Exhibit 7 and ask you if that 
i is one of the papers he showed you at that time (hand- 
i ing document to witness)? A Yes, sir. 

Q I also hand you Plaintiff’s Exhibit 8 and ask you if 
you saw that at that time (handing a document to the 
witness)? A Yes, sir, I did. 

Q At what post of duty was your husband killed? A 
Bartow Army Air Field. 

Q And was it at that field that he showed you these 
papers? A That is correct? 

Q Did you have any other discussion other than what 
you have described about insurance? A In reference to 
the insurance? No, that was about all. 

Q Did you and your husband have a joint checking 
account at any time, or a bank account? A Yes, while 
we were in Florida. 
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52 Q Could each of you draw from that account? 
A That is right. 

Q Did you receive, after your husband’s death, six 
months’ gratuity pay? A Yes, I did. 

Q Did you receive during the time he was in service 
any allotment? A Yes, up to the time he graduated in 
September. 

Q What year, September, what year? A 1944. 

Q And then what happened? A He became an officer 
so I didn’t get it. 

MR. ALLSHOUSE: I have no further questions. 

Cross Examination 
BY MR. REIN: 

Q As I understand your testimony, the only conver¬ 
sation you had with your husband with regard to insur¬ 
ance was shortly after you married, or the day you mar¬ 
ried, at which time he said he was going to change the in¬ 
surance over to you, and then later you had a conversation 
with him in which he said he had changed it. 

Is that about the sum and substance of your conversa¬ 
tion? A Not quite. He told me at the time he was in¬ 
ducted in the Army, and we weren’t married as yet, and 
he told me he had no choice, that he had to assign 

53 it to someone, and he signed it to his sister, and 
when we were married he said he would change it. 

Q And the second time he spoke of it was when he 
said he would change it? A Yes, that is the day we 
were married; and about my allotment, that I should 
hang on to it because he would send for me soon. 

Q And there was a third time, when was that? A At 
Bartow. 

Q And what was that? Was that that he would change 
it? A No, we were packing, and he was going through 
his clothes, and he was sitting at the desk and he showed 
me the papers he had; he had a grey Army portfolio, 
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and he went through them and showed me those papers 
and told me that the insurance had been changed. 

Q Now, you previously filed a claim with the Veterans 
Administration in this case? A That is correct. 

Q Now, in offering evidence to the Veterans Adminis- 
i tration did you file any statement in which you indicated 
your testimony as you have given here? Did you give 
them any statement in which you told them about these 
things? A I went to the Veterans Administration and 
they told me I could go home, and had nothing to 
i 54 worry about because if I was married to my hus¬ 
band, and I could prove that I was, and when I was 
! married to him, they automatically changed the insur¬ 
ance. 

Q Was this after your husband’s decease? A Yes, 
and I left it at that, and I went to Park Avenue to find 
out and they told me to go home and forget the whole 
thing, and I found out afterward that the insurance was 
being paid out, and I went to 1 Park Avenue and they 
told me if I could get some of my husband’s friends to 
write letters to the Veterans Administration stating that 
i it was changed then I wouldn’t have anything to worry 
i about, that it would be straightened out. 
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Filed Mar 12 1948 Harry M. Hull, Clerk 

P. Ex. 5B 

AG 247 (4-30-43) PC-V 

April 30,1943 

Administrator of Veterans ’ Affairs, 

Veterans’ Administration, 

Washington, D. C. 

Dear Sir: 

Apparently due to lack of understanding on the part of 
some members of the Army of the United States as to the 
intent of W. D., A. G. 0. Form 41, Designation of Benefi¬ 
ciary, copy attached, some of these forms are being for¬ 
warded to the Veterans’ Administration where they are, 
it appears, processed through the Administration and 
accepted as an official notification of change in the benefi¬ 
ciary on the insurance policy. 

These forms, in numbers from 10 to 50, are being received 
from the Veterans’ Administration daily, all of which have 
been stamped in, and many of which contain numbers of 
insurance policies with the word “change” inserted in red 
pencil in the right hand corner of each form. 

The W. D., A. G. O. Form 41 is for the purpose of desig¬ 
nating a beneficiary for the six months’ death gratuity 
authorized under current law. Instructions have recently 
been issued to all commanders inviting their attention to 
the improper use of this form. It is hoped that with these 
instructions and with the revision of the form now in use, 
that the forwarding of this form to the Veterans’ Admin¬ 
istration will be entirely eliminated. 

It is requested, however, that in the event any are re¬ 
ceived in the Veterans’ Administration that they be dis¬ 
patched to the office of The Adjutant General as soon as 
practicable without action on the part of the Veterans’ 
Administration. 

Very truly yours, 

J. A. ULIO, 

Major General, 

The Adjutant General. 

By: AH 
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1 Incl. 

W. D., A. G. 0. Form 41 

COPY 

Filed Mar 12 1948 Harry M. Hull, Clerk 

P. Ex. 6 

WAR DEPARTMENT 
THE ADJUTANT GENERAL’S OFFICE 
WASHINGTON 25, D. C. 

IN REPLY REFER TO: 

AGPI-I 247 (30 Jul 47) 

30 July 1947 

Honorable Peyton Ford 
Assistant Attorney General 
Veterans’ Affairs Section 
Department of Justice 
Washington, D. C. 

Dear Mr. Ford: 

Reference is made to the telephone request from Mr. 
William H. Allen, an attorney in your office, for informa¬ 
tion relative to the use of WD AGO Form No. 41 for the 
purpose of changing insurance beneficiaries. 

It was ascertained in 1942 that WD AGO Form 41 was 
being used for the purpose indicated and efforts were made 
to correct the matter through correspondence with the 
Administrator of Veterans’ Affairs, by issuance of a War 
Department Circular and also by revision of the form 
itself. Inclosed is a copy of correspondence with the Ad¬ 
ministrator of Veterans’ Affairs, a copy of WD Circular 
No. 71 dated March 13, 1943 and a copy of the revised 
WD AGO Form 41. 

Notwithstanding the efforts made by the Department to 
limit the use of the form to the purpose for which designed 
the attached copy of letter from the Administrator of 
Veterans’ Affairs dated June 27, 1947 indicates that some 
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of the forms are still being forwarded to that office. 

Sincerely yours, 

/s/ Edward F. Witsell 

EDWARD F. WITSELL 

Major General 

The Adjutant General 

PI. Ex. 6—2 

Filed Mar 12 1948 Harry M. Hull, Clerk 
VETERANS ADMINISTRATION 
Washington, D. C. 

June 27, 1947 

Adjutant General’s Office 
War Department 
Washington 25, D. C. 

Gentlemen: 

In order to expedite the transmittal of W. D., A. G. 0. 
Forms No. 41 and 42 to the War Department, all forms 
that make no reference to insurance will be forwarded 
direct to your office. 

If, however, any forms or the accompanying letters refer 
to insurance, the original forms will be photostated and the 
copies will be forwarded to the War Department, while the 
original forms will be retained in this Administration. 

The forms transmitted herewith make no reference to 
insurance. 

Very truly yours, 

/s/ F. G. Fraser 
F. G. FRASER 
Acting Director 
Administrative Services 

48 Ends. 
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Filed Mar 12 1948 Harry M. Hull, Clerk 


P. Ex. 7 

AAF PERSONAL AFFAIRS STATEMENT 
(See * Instructions) 

NAME JOHN JAMES CONSTANTINE FARMAKIS RANK F/O ASN T-1SS162 
(First) (Middle) (Last) 

The status of my personal affairs reviewed with the assistance of the personal affairs 

officer at . Dale Mabry Field, Tallahassee, Fla . on ..., 

is indicated below. 

NOTE: Boxes checked "X” indicate items accomplished or disposed of as of last date 
shown on this form. 

1 Boxes not checked □ indicate items that may require further attention. 

1. GOVERNMENT LIFE INSURANCE 

[xj a. I have (now in force or applied for) $ 10,000 .NSLI 

on the.— 5 Year. __plan, effective. 8 Sept UU _; 

0 b. With the Additional Disability Benefit on $..; 

0 c. And am paying a total premium of $....6.50 . Mo/XXXXX, payable by 

XXXXX allotment, effective 8 Sept UU 
0 'd. The beneficiaries designated on my Government life insurance are: 

Principal. Eleanor T. Farmakis _ Wife . JO,000 _; 

Name Relationship Amount 

Contingent ___ 

Name Relationship Amount 

0 e. The conversion privilege has been explained to me, and I have converted 


$ USGLI 

$. NSLI, effective 


2. COMMERCIAL LIFE INSURANCE 

0 a. I have requested the AGO to notify the following insurance company (s) in the 
event of my death. 

Amt. of Ins. Name of Company Home Office Address 

$ ...... 

0 b. I have made Class E Allotment(s) to the following company (s). 

Name of Insurance Company Allot. Eff. Date Amount 


.. $ - 

0 c. I have placed the following life insurance under the protection of the Soldiers 
and Sailors Civil Relief Act. 


$. Life Ins. Co. 

$__ Life Ins. Co. 


0 d. The beneficiaries on my commercial life insurance contracts (s) listed in para¬ 
graph 2a (above) are: 

Principal _; 

Name Relationship 

Contingent __ 

Name Relationship 

3. PUBLIC RECORDS 

My beneficiaries now possess applicable certificates indicated below. 

0 a. Certified copy under seal of the public record of my marriage. 

0 b. Copy of my/my wife’s divorce decree and court orders. 

0 c. Copy of my/my wife’s/my children’s adoption papers. 

0 d. Birth certificate for each of the following: My wife, children, myself, parents, 
sisters, brothers. 

□4. CLASS B ALLOTMENT FOR THE PURCHASE OF WAR SAVINGS BONDS 
I have made a Class B Allotment in the amount of $ .monthly, effective 
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05. CLASS E ALLOTMENTS FOR DEPENDENTS 

I have made a Class E Allotment in the amount of $_monthly, effective 

- - and payable 

To/Cr. _ J- 

Bank _ L 

Address _ J- 

□6. FAMILY ALLOWANCES (ENLISTED PERSONNEL ONLY) 

A monthly Family Allowance for my dependents has been applied for effective 

with the pay due me for the month of.. (Application No. X-_.) 

07. JOINT OWNERSHIP OF PROPERTY WITH RIGHT OF SURVIVORSHIP 1 
The advantages and disadvantages have been explained to me. 

08. JOIN CHECKING ACCOUNT WITH RIGHT OF SURVIVORSHIP 

.. and I have with the 

_ (bank), 

at .. L 

a checking account owned “jointly with right of survivorship.” 

09. GENERAL POWER-OF-ATTORNEY 

I have executed a general power-of-attomey, dated.....-, 

naming ...................a................................. m............ my attorney-in-fact. 

010. WILL FOR OFFICER/ENLISTED MAN 

I have executed a Will (dated_) which is located 

011. WILLFO^ .' 

The advantages have been explained to me. 

012. LIFE INSURANCE ON WIFE/HUSBAND 

My wife/husband has in force on her/his life $.life insurance, payable |to 

I 


Name Relationship 

□13.1 have executed an EMERGENCY ADDRESSEE CARD (WD, AGO Form No. 43) 

on -L. 

014. On_ 8 Sept UL. _ I designated_ 

. Eleanor T. Farmakis . 510 West 190th St New York City _ Wife....*... 

Name Address Relationship 

(first beneficiary) to receive my SIX MONTHS’ GRATUITY PAY (WD, AGO 
Form No. 41-Off, WD, AGO Form No. 22-EM). 

015. PERSONAL INFORMATION FILE FOR THE SAFEKEEPING OF MY 
RECORDS 

I have been furnished a folder to be used for my personal information file. 

016. PAY AND FLYING STATUS 

a. My status as to all items of pay and allowances has been checked. 

b. Orders detailing me to flying duty (rated personnel) and orders detailing me 
to duty involving flying. 


to duty involving Hying. 

Hq. Randolph Fid 
S. 0. No. 24 
Par. No. IS & IS 
Date 21 Aug £4 
017. INCOME TAX 

The effect of military service on my Federal Income Tax liability has been 
explained to me. 

018. LEGAL ASSISTANCE 

I have been advised of the legal aid facilities available to military personnel. 

019. PERSONAL AFFAIRS STATEMENT AND SUPPLEMENTARY INFORMA¬ 
TION 

I have received a copy of this statement and information regarding Arrears in 
Pay, Six Months’ Gratuity, War Time Pensions, Government Insurance, etc. 

□20. OTHER SERVICES RENDERED (Include any additions to above) 
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I request that a copy of this statement, together with copy of WD Benefit Guide booklet 

(when available) be forwarded my_ Wife Mrs Eleanor T Farmakis - 

at.. 510 West 190th St., N.Y.C., N.Y. _ 

Signature* _ John J. C. Farmakis - 

Social Security Number:_ 

Witnessed by: 

*_ William M. Picton. . 

Signature, Rank, ASN, of Personal Affairs Officer 
WILLIAM M PICTON, 2d Lt AC, 0700S20 

REVIEW RECORD 


Date Signature of Off/EM Station Name, Rank, ASN of PAO Signature of PAO 


Date Signature of Off/EM Station Name, Rank, ASN of PAO Signature of PAO 


Date Signature of Off/EM Station Name, Rank, ASN of PAO Signature of PAO 

» ... .... . .. .... ... . ..... * . . .. 

Date Signature of Off/EM Station Name, Rank, ASN of PAO Signature of PAO 


Date Signature of Off/EM Station Name, Rank, ASN of PAO Signature of PAO 


Date Signature of Off/EM Station Name, Rank, ASN of PAO Signature of PAO 
* Instructions. AAF Personal Affairs Statement is not to be used, either as a substi¬ 
tute for, or in lieu of, authorized forms or established procedures for effecting desired 
Personal Affairs actions. The purpose of this form is to provide a consolidated record 
of all Personal Affairs actions taken by previous accomplishment of official forms. 
Accordingly, prior to signing this statement, any action desired will be accomplished in 
the prescribed official manner. 

5—2153, AF 
Rev. 11-15-44 


I 


Filed Mar 12 1948 


Harry M. Hull, Clerk 


P. Ex. 8 

OFFICER’S PERSONAL QUESTIONAIRE 

_ 1 -15-45_ 

Date 

NAME: _ JOHN JAMES CONSTANTINE FARMAKIS _ T-1SS162. . 

DATE OF GRADUATION, A.T.S.P-3-44.FROM. Aloe _FIELD 

DATE OF RANK, 2D LT.P-S-44.per par._SO#.Hq_Dtd._ 

DATE OF RANK F/0 . 9-8-U U .per par....J—SO # .J218...31q.Aloe Dtd P-7-44 

DATE RATED PIL0T....P-3-44....per par ....12 _SO # ..2U..riq..Randolph Fid DtdS-21-44 

REG & FRE 

AERIAL FLIGHTS —P-S-44..--per par....13_SO#....24....Hq Randolph Fid DtdS-21-44 

EXPERIENCE, PILOTS ONLY....(..) (4) (7)....AERONAUTICAL RATING: PILOT 

TOTAL CIVILIAN PILOT TIME n.”*. Nom^.L.. 

Hours 

DATE OF BIRTH_ 5-29-2U _PLACE OF BIRTH_ Nashville, Term. _ 

HEIGHT_ 71% In. .WEIGHT. 170 _AGE. J21. .RELIGION_C_ 

XXXX _ Married ..AGE:_ SEX:_GRADE_ 

CHILDS NAME:_ None _ AGE:_ SEX:_ GRADE_ 

National Life 

Insurance (service) $10,000 5 Yr. Term- Mrs. Eleanor T. Farmakis _ 

GOVERNMENT LIFE INSURANCE (TYPE) (NAME OF BENEFICIARY) 
__ None _ 
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CIVILIAN LIFE INSURANCE (AMOUNT) (TYPE) (NAME OF BENEFICIARY) 

-Mrs. Eleanor T. Farmakis _ J09 E. 69th St, N. Y^ N. Y _ 

NAME AND ADDRESS OF PERSON TO BE NOTIFIED IN CASE OF 

EMERGENCY 

- Same As Above _ 

LOCATION OF ALL IMPORTANT PAPERS: WILL, POWER OF ATTORNEY, ETC. 

-Mr. James J. Farmakis .. 510 West 190th St. N. Y^ N. Y. 

NAME AND ADDRESS OF FATHER (IF NOT LIVING WRITE IN WORD 

DECEASED) 

-Mrs. Ida J. Farmakis .” ”_”_. 

NAME AN ADDRESS OF MOTHER (IF NOT LIVING WRITE IN WORD 

DECEASED) 

THIS FORM SHOULD BE KEPT UP 
TO DATE AT ALL TIMES. 

SIGNATURE :...John J. C. Farmakis.. 
RANK:_ F/O. _, Air Corps. 
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Filed Mar 12 1948 Harry M. Hull, Clerk 

P. Ex. ll 

United States of America 
WAR DEPARTMENT 

Washington, 18 April, 1947 

I HEREBY CERTIFY that an extended search has been 
made of the records pertaining to John J. C. Farmakis, Army 
serial number 32 797 383, who was inducted into the military 
service 9 February 1943 and died 11 April 1945 while serv¬ 
ing as a Flight Officer with serial number T 133 162, and no 
record has been found of a designation or change of desig¬ 
nation of beneficiary for National Service Life Insurance 
executed by him. 

I FURTHER CERTIFY that the attached documents 
are true photostatic copies of WD AGO Form 24, Service 
Record, and WD AGO Form 41, Designation of Beneficiary, 
the originals of which are in the custody of The Adjutant 
General of the Army. EDWARD F. WITSELL 

EDWARD F. WITSELL 
The Adjutant General 
Major General 

I HEREBY CERTIFY that MAJOR GENERAL ED¬ 
WARD F. WITSELL, who signed the foregoing certificate, 
is The Adjutant General of the Army, and that to his 
certification as such full faith and credit are and ought to 
be given. 

IN TESTIMONY WHEREOF I, ROBERT P. PAT¬ 
TERSON, Secretary of War, have hereunto caused the 
seal of the War Department to be affixed and my name to 
be subscribed by the Deputy Administrative Assistant of 
the said Department, at the City of Washington, this 22nd 
day of APRIL, 1947 Robert P. Patterson 

Secretary of War. 

By James C. Cook 

Deputy Administrative 
(SEAL) Assistant. 

WAR DEPARTMENT 
Form No. 7 
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Filed Mar 12 1948 Harry M. Hull, Clerk 

P. Ex. 13 

6 October 1945 

SUBJECT: Change of Beneficiary for National Service 
Life Insurance. 

TO : Veteran’s Administration, New York, N. Y. 

1. This is to certify that John J. Farmakis, Flight Offi¬ 
cer, Air Corps, AUS, (Deceased), stated to the undersigned 
while we were stationed at Dale Mabry Field, Tallahassee, 
Florida, that he had changed the beneficiary on his NSLI 
policy from his sister to his wife, Mrs. Eleanor T. Far¬ 
makis. 

2. Any formal certificate prepared by the Veteran’s 
Administration to the above effect will be promptly and 
gladly endorsed by the undersigned. 

JAMES F. BICE, Jr. 

JAMES F. BICE, Jr. 

Flt/O, AC, AUS 
T-133193 

Filed Mar 12 1948 Harry M. Hull, Clerk 

P. Ex. 15 

701 South Duck St. 
Stillwater, Oklahoma 
March 4, 1946 

Mr. F. B. Simms 

Chief, Life Insurance Claims Division 
Veterans’ Administration 
New York, N. Y. 

Be: FABMAKIS, JOHN J. C. 
XC-3,987,260 

• • • • 


• • • and more than once I’ve heard Johnny say (after 
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a close call in the air, or a rough landing), “Boy!! My 
wife almost made ten thousand bucks today!” * * * 

• • • • 

Robert L. Mathews 
Robert L. Mathews 

Filed Mar 12 1948 Harry M. Hull, Clerk 

P. Ex. 16 

213 W. 5th Street 
Stillwater, Oklahoma 
February 28, 1946 

Mr. F. B. Simms 

Chief, Life Insurance Claims Division 
Veterans Administration 
New York, N. Y. 

Re: FARMAKIS, JOHN J. C. 
XC-3,987,260 

Dear Sir: 

I have no certain knowledge that the above-named Flight 
Officer actually executed any official instruments with the 
intent of changing his beneficiary. My former statement to 
you was made on the basis of a statement the now-deceased 
Farmakis made to me while we were stationed at Dale 
Mabry Field, Tallahassee, Florida. His statement was a 
positive one, and indicated that it was his belief that by 
executing the Personal Affairs Statement he was changing 
his beneficiary. 

• • • • 

* • * he always mentioned “Ellie” in connection with 
his insurance policy, even as far back as June, 1944, when 
we were stationed at Aloe Field, Victoria, Texas. 

Because we had a great deal of training together, Flight 
Officer Farmakis and I had many occasions to talk about 
insurance. He was thoroughly sold on it because of “how 
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it will help Ellie in case anything happens.’’ “Ellie” refers 
to his wife, Eleanor, and not his sister. 

• • • • 

James F. Bice, Jr. 

James F. Bice, Jr. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


No. 9805 


Helen E. Farmakis, Appellant, 
vs. 

Eleanor T. Farmakis, Appellee, and 
The United States op America, Defendant 


APPELLEE’S BRIEF 


Counter Statement of Case 

On February 18,1943, while in the active military service 
of the United States, John James Constantine Farmakis, 
the insured, applied for and was granted, effective Febru¬ 
ary 18, 1943, a $10,000 policy of National Service Life In¬ 
surance in which he designated Miss Helen Farmakis, sister 
(Appellant), as principal beneficiary. On October 5, 1943, 
the insured married Eleanor T. Farmakis, Appellee, and 
on April 10,1945, was killed in an airplane accident at Bar¬ 
tow Field, Florida, while the policy of insurance was in 
full force and effect. 

On or about September 8, 1944, the insured executed 
“AAF Personal Affairs Statement” (Appellee’s Exhibit 7, 

i 
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Joint Appendix 34). This document, among other things, 
stated (1) that the insured had in force $10,000 of Govern¬ 
ment Life Insurance (National Service Life) for whom the 
named beneficiary was Eleanor T. Farmakis, wife (Appel¬ 
lee); (2) that an allotment for dependents had been made; 
(3) that a joint checking account with right of survivorship 
had been executed; (4) that a will had been executed; and 
(5) that Eleanor T. Farmakis, wife, had been designated 
beneficiary to receive insured’s six months’ gratuity pay 
(WD-AGO Form 41). 

On January 15,1945, the insured executed “Officers Per¬ 
sonal Questionnaire” (Appellee’s Exhibit 8, J. A. 36) which 
stated that the beneficiary of his National Service Life In¬ 
surance was Mrs. Eleanor T. Farmakis, (Appellee). On 
June 22,1944, the insured executed a last will and testament 
(Appellee’s Exhibit 17) naming Eleanor T. Farmakis, his 
wife, as the sole beneficiary of all property both real and 
personal. The insured’s Service Record (Appellee’s Ex¬ 
hibit 11) reflects on page 2 (1637) that the block captioned 
“Designation of Beneficiary” has been struck through. In 
the same Service Record under “Remarks—Administrative 
—continued” on stamped page 1654, the following is shown: 
“Designation of Beneficiaries 1. Eleanor T. Farmakis 
(wife).” 

On June 8, 1944, and on September 8, 1944, the insured 
executed WD-AGO Forms 41 (Appellee’s Exhibits 10 and 
11, respectively, J. A. 38 and 40) as revised September 6, 
1943, designating Mrs. Eleanor T. Farmakis (Appellee) as 
the person to be paid his six months’ gratuity pay in case 
of death. 

On June 9, 1945, the Report of Death (Appellee’s Ex¬ 
hibit 9) by the War Department, WD-AGO Form 52-1 
showed Mrs. Eleanor Theresa Farmakis, wife, as the first 
beneficiary of the deceased insured. 

The statement of James F. Rice, Jr., Flight Officer, dated 
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October 6, 1945 (Appellee’s Exhibit 13, J. A. 43) stated 
that the insured had advised Rice while they were stationed 
at Dale Mabry Field, Tallahassee, Florida, that he (in¬ 
sured) had changed the beneficiary on his National Service 
Life Insurance 'policy from his sister to his wife, Mrs. Elea¬ 
nor T. Farmakis (Appellee). 

In another statement in the form of a letter to the Vet¬ 
erans Administration, dated February 28,1946 (Appellee’s 
Exhibit 16, J. A. 44) Rice said that he and the insured had 
many occasions to talk about insurance because they had a 
great deal of training together. Rice said that the insured 
was thoroughly sold on insurance because of “how it will 
help Ellie in case anything happens.” (Ellie is identified 
in this statement by Rice as Eleanor, the wife of the insured 
(Appellee), and not the sister.) 

On March 4,1946, Robert L. Mathews who was stationed 
with the insured during his cadet training and who was with 
him at the time of his death advised the Veterans Adminis¬ 
tration that “more than once I’ve heard Johnny ( Farmakis) 
say (after a close call in the air or a rough landing) ‘Boy!! 
My wife almost made ten thousand bucks today!!’ ” (Ap¬ 
pellee’s Exhibit 15, J. A. 43.) 

The,testimony of Appellee was that her husband (in¬ 
sured) was first stationed at Fort Dix, New Jersey, from 
whence he was shipped to Camp Hulan, Texas. He went 
from there to Cincinnati University, Cincinnati, Ohio, at 
which time they were married. After leaving Cincinnati 
insured went to San Antonio, Texas, from there to Corsi¬ 
cana, Texas, then to Greenville, Texas. After leaving 
Greenville, he went to Victoria, Texas, and then to San 
Marcos, Texas. From San Marcos insured went to Talla¬ 
hassee, Florida, and finally to Bartow Field, Florida, where 
he met his death. 

Appellee was with insured at the time of his death. 
Before his death insured mentioned the matter of insurance 
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to his wife, appellee, on four different occasions. Shortly 
I before they were married he said he was designating his 
i sister, Helen, (Appellant) as the beneficiary of the insur¬ 
ance only because he could not designate appellee until they 
i were married. The next time insured mentioned insurance 
was at Cincinnati at the time they were married when he 
said he was going to have the insurance changed. He next 
mentioned insurance to plaintiff at Greenville, Texas, and 
finally he told her at Bartow Field, Florida, that the insur¬ 
ance had been changed to make her the beneficiary. 

Appellee also testified that she had received the service 
i allotments of the insured while he was living, that she and 
i the insured had a joint banking account together, and that 
she received his six months gratuity pay when he died. 

Colonel Joseph F. O’Brien, who was the officer in charge 
of the War Department program on National Service Life 
i Insurance between January, 1942 and April, 1943 testified 
(J. A. 15) how the earlier revision of WD-AGO Form 41 
(Appellee’s Exhibit 3) had been misused as a change of bene¬ 
ficiary for insurance and how this misuse continued even 
after directives had been issued by the War Department. 

Colonel O’Brien further related that these WD-AGO 
i Forms 41 were (under instructions) to be executed upon 
i every material change in the status of a soldier including 
marriage. He related that in some cases only one of these 
Forms 41 was made whereas in others a soldier may have 
had 15, 20, or 25 or even 30. 

Colonel O’Brien told how mail, including Forms 41, be¬ 
cause of untrained personnel would be sent to the Veterans 
Administration when it should have been properly sent to 
the War Department, and to the War Department when it 
properly belonged to the Veterans Administration. 

Appellee’s Exhibit 12 is a request from the Justice De- 
1 partment to the Adjutant General, War Department in con¬ 
nection with the present case requesting that the Adjutant 
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General forward to the Justice Department, among other 
things, all WD-AGO Forms 41. In response to this letter 
on April 18, 1947, the War Department sent to the Justice 
Department under its official seal and certificate the 
WD-AGO Form 41 dated September 8, 1944 (Appellee’s 
Exhibit 11, J. A. 40) but it was not until the day before the 
trial of this case that the WD-AGO Form 41, dated June 8, 
1944 (Appellee’s Exhibit 10, J. A. 38) was received from 
the War Department and then only after its existence had 
been indicated by an examination of insured’s Service 
Record (Appellee’s Exhibit 10, page 1654) by one of ap¬ 
pellee’s counsel. 

Appelee’s Exhibit 6 (J.A. 32) which is a letter from 
the Adjutant General, War Department to the Assistant 
Attorney General, Veterans Affairs Section, Department 
of Justice, states in effect that despite corrective measures 
previously taken, including the revision of the WD-AGO 
Form 41 itself, the form was still being received in the 
Veterans Administration in connection with insurance. 
The date of this letter is July 30, 1947. 

The case was tried before the Court with jury waived 
and the finding was for Appellee (plaintiff). 

Summary of Argument 

The evidence of Appellee sustained the trial court’s find¬ 
ing that a change of beneficiary had been intended and 
effected by the insured from his sister (Appellant) to his 
wife (Appellee), and the finding of the trial Court should 
not be disturbed. 

Argument 

No witness testified nor was a single document introduced 
by Appellant. The sole question therefore was whether 
Appellee made out a prima facie case. 

The trial court had to determine whether or not a change 
of beneficiary was effected from the sister of the insured 
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(Appellant) to his wife (Appellee) after their marriage 
under the above facts, which are not in dispute. 

The yardstick to be applied in this case is well defined. It 
provides for the most liberal construction of the facts so 
as to give effect to the manifest intent of the soldier. In 
Bradley v. US, 143 F. 2d 573 (CCA 10th Circuit, May 30, 
1944) the Court, after stating that the burden of proof was 
upon the one seeking to show a change of beneficiary said 
at page 576: 

“Strict compliance with the applicable regulations 
is not however requisite to the maintenance of that 
burden of proof. It is the generally accepted rule in 
cases involving policy provisions for change of bene¬ 
ficiary, that if the insured has manifested a desire and 
intent to change the beneficiary of his insurance, and 
has done everything reasonably within his power to 
accomplish this purpose, leaving only ministerial acts 
to'‘be performed by the insurer, courts of equity will 
treat as done that which ought to be done, thereby 
giving effect to the intent of the insured. • • • With 
respect to regulations pertaining to the authorized 
change of beneficiary in War Risk Insurance Cases, 
the courts have brushed aside all legal technicality 
in an effort to effectuate the manifest intention of the 
insured.” 

Clearly the insured did everything he could to change 
the beneficiary. The evidence points to no other possible 
conclusion. He told his wife, Appellee, and his two soldier 
chums that he had made the change. The “AAF Personal 
Affairs Statement” (Appellee’s Exhibit 7, J. A. 34) states 
“The beneficiary (ies) designated on my Government life 
insurance is (are) Eleanor T. Farmakis, Wife,” and the 
“Officer’s Personal Questionnaire” (Appellee’s Exhibit 8 
App. p. 36A) is just as definite. All other records that can 
be located are consistent with the view that a change in 
beneficiary was effected. 
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In Roberts v. US 157 F. 2d 906 (CCA 4th Circuit) where 
a change of beneficiary never reached the Veterans Ad¬ 
ministration. (as in this case) hut where testimony that a 
change had been made was given by a fellow officer and 
where this testimony was corroborated by the location of 
other forms executed at the same time including one in 
which the insured said he had $10,000 Government insurance 
of which his wife was the beneficiary, the Court stated: 

(at Page 909)—“Moreover, it cannot be disputed that 
both officers executed the beneficiary slip for the bonus 
in favor of their wives on December 21,1942, two days 
after they were married, because the documents were 
produced. The discrepancy in the dates in other 
papers and the failure of the change of beneficiary to 
reach its destination is easily understood when one 
considers the volume of business transacted at military 
posts and the character of the administrative organi¬ 
zation thrown together to meet the emergency of war. 
Whatever doubts are engendered in the case are allayed 
by the unquestioned authenticity of the documents 
signed by the insured after his marriage in which he 
indicated that he had actually made the necessary 
change long before the present dispute arose. These 
papers manifest the normal desire of a recently married 
man to protect his wife, and lead us to the clear con¬ 
viction that the findings below were erroneous in this 
respect and should be reversed.” (Italics supplied.) 

The Court found (J.A. 9) that insured “thought” he 
executed the designation of beneficiary on a paper which, 
when properly used, was a designation of a beneficiary for 
six months’ gratuity pay. (Appellee’s Exhibit 11, J. A. 
41-42). 

And there was ample evidence from which it could also 
be inferred that an official designation became lost or re¬ 
mains uhlocated at one of the many posts where insured 
served during his Army service. 
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The evidence shows that the War Department failed to 
fnrnish, although requested, all WD-AGO Forms 41 in its 
custody and that such a form could have been used to 
designate a change of beneficiary of insurance. We can 
have no assurance, therefore that we have all the pertinent 
papers from that source particularly in the light of Colonel 
O’Brien’s testimony that a Form WD-AGO 41 was re¬ 
quired for every important change in the soldier’s status 
including marriage. No Form 41 has been found which was 
executed at or near the time of this soldier’s marriage to 
the appellee. Add to this the possibility of misdirection 
and loss occasioned by untrained personnel, the massive 
volume of business conducted at Army posts and other war 
time pressures and we have here something more than 
a possibility that the change of designation was lost. We 
have a very definite probability. Then too, there are 
numerous positive safeguards to implement this probability. 

We have the disinterested evidence of the insured’s 
two fellow officers that the insured had said that a 
change of beneficiary had been made. The Personal Af¬ 
fairs Statement and the Officer’s Personal Questionnaire 
which are of “unquestioned authenticity”, (Roberts v. 
V. S. 157 F. 2d 906, supra) show that this change had been 
accomplished. We know also that other items on the Per¬ 
sonal Affairs. Statement (Appellee’s ex. 7; J.A. 34) were 
completed. The insured had made a will. He had also made 
an allotment to his wife. They had a joint bank account, 
and she received his six months’ gratuity pay. 

The evidence shows further that the designation of the 
Appellant was purely a temporary expedient until his then 
fiancee could become his wife and thus be within the per¬ 
mitted class of beneficiaries who could be designated. Fur¬ 
ther, what is more natural or more universally recognized 
than the desire of a young groom, particularly one who is a 
soldier, to want his young bride provided for. And , there 
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is no evidence whatsoever of a different intent by the in¬ 
sured. It would be cruel indeed and inadequate if equity 
could not give effect to this soldier’s undoubted intent. 

The case of Walker v. U. S., 70 F. Supp. 422 (Dist. Ct. 
Texas, February 21, 1947) is much weaker from a factual 
standpoint than the instant case. In that case the insured 
after his marriage (1) made inquiry of his company com¬ 
mander about changing the beneficiary of his insurance 
from his mother to his wife, (2) on November 24, 1942, 
wrote his wife that he was trying to get the insurance and 
allotment changed, (3) again wrote his wife on December 
1,1942, that he was still trying to get the allotment changed, 
(4) by an undated letter mailed October 27,1943, asked his 
wife if she got the insurance papers, and (5) on January 
19, 1945, by V-Mail letter asked his wife “do you still say 
you don’t want insurance” (wife explained this question by 
saying that she had once told the insured on a furlough 
that she didn’t want his insurance, she wanted him). The 
Report of Death showed the wife as beneficiary. The Court 
held in that case that there was enough circumstantial 
evidence that the insured had acted to change the beneficiary 
and accordingly found for the wife. 

In Woods v. U. S., 69 F. Supp. 760 (Dist. Ct. Alabama, 
January 30, 1947) the facts reflected that the insured had 
married on April 4, 1942. While on furlough in April, 
1942, he told his uncle he was going to change the bene¬ 
ficiary of his insurance to his wife. On May 2,1942, he wrote 
his wife that he “went over today and made a will and had 
my insurance made out to you.” On the same day the in¬ 
sured made a will leaving everything to his wife and on 
May 9,1942, again wrote the wife and told her that he got 
the insurance blanks to change the insurance and if he ever 
got all the forms fixed he would have it done. On May 18, 
1942, he executed Form WD-AGO 41 naming the wife as 
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beneficiary. The Court held that the evidence related was 
sufficient to reflect a change in beneficiary since both the act 
and the intention were present. 

It is not necessary that the change of beneficiary be re¬ 
ceived by the insurer before death. Collins v. U. S. et al., 161 
E 2d 64 (C. C. A. 10th Circuit), Egleston v. U. S., 71 F. 
Supp. 114 (Affirmed C. C. A., May 12, 1948 — F 2d —). 

In Van Doren v. U. S., et al., 68 F. Supp. 222 (Dist. Ct. 
California, October 4, 1946), the Court held that Form 
WD-AGO 41 (see Appellee’s Exhibit 3) alone was enough 
to change the beneficiary of insurance. At page 223 of its 
decision the Court said “the instrument speaks for itself 
and requires no oral explanation of its meaning—it was 
not necessary to address the instrument to the Veterans 
Administration. ’ ’ 

World War I Cases follow the same pattern. 

In United States v. Tuchert, 57 Fed. (2d) 895, the insured 
named his sister as beneficiary and then married, and on an 
application for compensation and vocational training, 
stated that his wife was beneficiary. This was held suffi¬ 
cient to indicate his intention to change the beneficiary. 

In Johnson v. White, 39 Fed. (2d) 793 (C. C. A. 8th Cir¬ 
cuit) the insured being a single man, designated his sister 
beneficiary. Thereafter he married and wrote to his wife 
stating: 

“As I told you, I am going to have my policy changed 
from Esther to you for it is my will and wish for you 
to have it. I told Orby (a brother) to watch the mail 
box and send it to me for I want you to have it.” In a 
later letter, dated November 4, 1918, addressed to the 
plaintiff, the insured said: 44 Say, dear, I guess you will 
get your allottment in little while. I am still trying to 
change my insurance to you.” 
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Holding there was a valid change, the Court stated: 

“When the insurance was applied for he was unmar¬ 
ried, as was also his sister, and naturally enough he 
then designated her as the beneficiary. Later he was 
married to the plaintiff. The sister was neither ac¬ 
tually, legally, nor morally a dependent upon him, 
whereas his wife was at least legally and morally so 
dependent. The very purpose of the act of Congress 
providing for this class of insurance was ‘to give 
insurance to those who had entered the military and 
naval service and to protect those who were dependent 
upon them.’ Helmholz v. Horst (C. C. A.), 294 F. 417, 
420. The insured owed a legal duty to support his wife 
and the most natural thing for him to have done under 
all the circumstances was to have named her as benefi¬ 
ciary in his war risk insurance, instead of his sister. 

“It is urged on behalf of appellee that the change 
of the beneficiary was not made in the manner required 
by the regulations, and that the change could only be 
made in the manner as provided. The regulations, 
however, were largely for the protection of the gov¬ 
ernment, and could be waived by the government. De¬ 
ceased was in the military service and made an effort, 
in good faith, to have this policy changed. He applied 
to the officers in charge of that branch of the service, 
requested them to make the change, and was given 
what seemed to him assurance that the change either 
had been or would be made. The evidence is convinc¬ 
ing that the insured intended to change the beneficiary 
and name the plaintiff instead of his sister as benefi¬ 
ciary. Mere intention so to do is not sufficient, but 
here this intention was followed by acts through which 
he attempted to accomplish this change. Not only did 
the insured express his purpose and intention to make 
this change, but he did everything he might reasonably 
have been expected to do, under the circumstances, to 
effectuate such change. 

“As said by Mr. Justice Holmes in White v. United 
States, 270 U. S. 175, 46 S. Ct. 274, 275, 70 L. Ed. 530, 
in referring to a contract of war risk insurance, ‘the 
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insurance was a contract, to be sure, for which a prem¬ 
ium was paid, but it was not one entered into by the 
United States for gain. All soldiers were given a right 
to it and the relation of the Government to them if not 
paternal was at least avuncular. There was a relation 
of benevolence established by the Government at con¬ 
siderable cost to itself for the soldier’s good. It was a 
new experiment in which changes might be found neces¬ 
sary, or at least, as in this case, feasible more exactly 
to carry out his will.’ See, also, Gregg v. United States 
(C. C. A.), 15 F. (2d) 8. The intention, desire, and 
purpose of this soldier should, if it can reasonably be 
done, be given effect by the courts, and substance, 
rather than form, should be the basis of the decisions 
of courts of equity. The clearly expressed intention 
and purpose of the deceased to have his wife named 
as the beneficiary in this insurance should control, and 
should not be thwarted by the fact that all the fomali- 
ties for making this purpose effective may not have 
been complied with.” (Italics supplied.) 

The case of Bradley v. U. S., supra, has been submitted 
to the Court as presenting an opposite view. It is believed, 
however, that careful study of that decision will show no 
such thing. Essentially the Court there found insufficient 
evidence that the insured had acted to effectuate an inten¬ 
tion to change his beneficiary. In that case, the application 
for the insurance, issued on November 1, 1940, designated 
the mother of the insured as beneficiary. Insured was mar¬ 
ried on May 30, 1941. On August 30, 1941, he executed a 
“Confidential Personal Report” required of all flying offi¬ 
cers for the purpose of maintaining accurate personal rec¬ 
ords of all officers of the Air Corps. In this report the wife 
was stated to be the beneficiary of the insurance. The in¬ 
sured expressed to his wife an intention to change the bene¬ 
ficiary of his insurance “when we got to March Field” but 
after arriving there he stated that he would wait until he 
got to Connecticut (where the “confidential personal re- 
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port” was executed) where he would “attend to such mat¬ 
ters as signing a will and making arrangements. ’ * The wife 
also testified that insured had told her “he had taken care 
of the insurance at the Army base.” The affidavits of a ' 
number of comrades said insured had talked to them on 
numerous occasions about changing the beneficiary of his 
insurance from his mother to his wife and had sought ad¬ 
vice as to the method for effecting the change, and had 
expressed an intention to do so. 

It can be seen from the foregoing that the clear weight of 
the evidence in the Bradley case was that the insured 
intended to change his beneficiary without any disinter¬ 
ested testimony or documentary proof that he had. No 
will was produced although it was to have been accomplished 
with the change of beneficiary. There was no evidence 
adduced to show or tend to show that the ‘ ‘ confidential per¬ 
sonal report” had been used on occasions to change an 
insurance beneficiary. On this state of the evidence the 
Court said at page 577: 

“We can only liberally construe that which he has 
attempted to do in his own behalf, but for some reason 
has failed to accomplish the desired or intended re¬ 
sult.” 

That the foregoing construction of the Bradley decision 
is correct is borne out by the subsequenly decided cases 
cited herein, supra: Roberts v. U. S., Woods v. U. S., 
Collins v. U. S., Egleston v. JJ. S., Van Doren v. U. S., supra, 
which for the most part proclaim their conformance to the 
Bradley decision. 

In Mitchell v. U. S. supra , insured made out a form 
(Government Insurance Report Form) similar to Appel¬ 
lee^ Exhibits 7 and 8 (J. A. 34, 36) in which he said he had 
made his wife the beneficiary of his National Service Life 
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Insurance. The Court in finding this form a sufficient affir¬ 
mative act stated: 

“It is said that a combination of intent and act is 
required, but to say in these insurance cases that though 
intention to change the beneficiary is proved to the hilt, 
no effective formal act having been done no change can 
be held to have been made, is not to brush technicali¬ 
ties very far aside. If a man possessing the degree of 
literacy required of an officer in the United States Army 
Air Corps "writes, ‘I have taken out insurance and I 
have made you the beneficiary,’ surely it is subserving 
technicality to say that this is not sufficient evidence of 
an exercise of his right to change.” 

And in Gann v. Meek, supra, the Court found the change 
in a letter written by the insured to his brother telling him 
that the change had been accomplished. 

In McKewen v. McKewen, 165 F. 2d 761, the Court found 
the affirmative act in three official documents signed by in¬ 
sured, none of which was in itself an official designation of 
change. Each of these official documents was of similar 
effect to Appellee’s Exhibits 7 and 8. (J. A. 34, 36.) The 
Court said in that case: 

“Surely the three official documents signed by the 
deceased at two different times and places, wherein he 
stated that his wife was the beneficiary, constituted sub¬ 
stantial evidence justifying the Court below in drawing 
the inference that the insured had done all that he 
deemed necessary in order to make his wife—to whom 
he owed the legal obligation of furnishing support— 
the beneficiary of his insurance.” 

The courts in recent decisions on National Service Life 
Insurance have recognized the possibility of the loss of 
important soldiers’ documents among official records. 
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Mitchell v. U. S. 165 F. 2d 758; Gann v. Meek, 165 F. 2d 857. 

In the Mitchell case, supra, the Court notes that: 

“The fact that nowhere in the Government records 
is there any record of the transactions accomplished in 
Louisiana on October 16, 1943, is not necessarily con¬ 
trolling and does not constrain us to hold that no change 
of beneficiary was effectuated on that day, since the 
original of the Government Insurance Report Form 
filled out by Hardwick in Nebraska and filed with the 
War Department, we know to have been lost.’’ 

The more recent cases have continued to follow the pattern 
of giving effect to the intention of the insured soldier and in 
pushing aside legal technicalities to arrive at this conclu¬ 
sion. McKewen v. McKewen, supra; Mitchell v. U. S. supra; 
Gann v. Mdek, supra; Shapiro v. U. S., 166 F. 2d 240; Hart¬ 
mann v. U. S., 78 F. Supp. 227; Senato v. U . S. (D. C. N. Y. 
June 18, 1948) — F. Supp. —; Cotter v. U. S. et al. (D. C. 
Md. April 30,1948) — F. Supp. —. 

The trial court in its opinion in this case (J. A. 9) stated 
that it was satisfied that insured intended to change the 
beneficiary of his insurance when he signed the WD-AGO 
Form 41 (Appelle’s Exhibits 7 and 8, J. A. 34, 36) and there 
was evidence to support this view even though the form 
itself stated “Important—This form does not pertain to 
insurance”. For example, Appellee’s Exhibit 6, (J. A. 
32) is a letter from the Adjutant General, War Department, 
to the Department of Justice, stating that as late as June 
27,1947, forms WD-AGO 41 were still being received (from 
Army Posts) in the Veterans’ Administration as relating 
to insurance beneficiaries. 

And, even though the trial court’s reason for its decision 
may not have been the best one available its conclusion is 
amply supported by the evidence which reflects that the 
deceased insured intended to change the beneficiary of his 
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insurance to the appellee and that he performed the neces¬ 
sary act to give effect to this intention. It is well settled 
that the decision of the lower court must be affirmed if the 
result is correct, even though the court relied upon or gave 
a wrong reason. Securities and Exchange Commission v. 
Chenery Corporation, 63 S. Ct. 454, 318 U. S. 80, 87 L. Ed. 
626, remanding cause, Chenery Corporation v. Securities 
and Exchange Commission , 128 F. 2d 303, 75 U. S. App. 
D. C. 374, certiorari granted 63 S. Ct. 52, 317 U. S. 609, 
87 L. Ed. 494; Rule 52 (a) Federal Rules of Civil Procedure. 

There can be no doubt that the evidence (which was in 
no way disputed) amply supported the verdict rendered 
by the trial court and that the result was in full accord with 
the insured’s intent. 

Conclusion 

The judgment of the District Court should be affirmed. 

Respectfully submitted. 

Warren E. Miller, 

David S. Allshouse, 
Attorneys for Appellee. 
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REPLY BRIEF FOR APPELLANT 

Appellee’s brief concedes that the applicable principles 
of law in this case are as follows: 

(1) The burden of proof to show a change of bene¬ 
ficiary rests upon the one who claims that such a change 
was made. 

(2) This burden is not met by evidence that the in¬ 
sured intended to make a change, or believed he made a 
change. It is necessary to establish that the insured 
took some affirmative step to effectuate the change. 

The appellant, in its brief, contended that the record 
contains no evidence to support the finding of the trial 
court that such an affirmative step was taken. The appel¬ 
lee’s brief nowhere points to such evidence, and in fact 
there is no such evidence. 
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The trial court found that the insured thought he was 
changing his beneficiary when he executed the designa¬ 
tion of beneficiary on W. D. A. G. 0. Fonn No. 41. But as 
we have shown in our main brief there was no evidence 
in the record to support this finding. The argument on 
this point in the main brief is bolstered by the subsequent 
decision of this Court in Rosenschein v. Citron, 169 F. 
(2d) 885. The Court there, in finding that one Rosenschein 
used the earlier version of the form to designate a change 
in beneficiary for insurance, pointed out that the “War 
Department afterwards adopted a different and unambigu¬ 
ous Fonn No. 41” (footnote 3 at p. 886). 1 It was this 
unambiguous form that was used in the present case. 

Indeed, the appellee’s brief itself recognizes the failure 
of the record to support the finding of the trial court, 
and suggests an alternative finding that the change of 
designation was lost. (Appellee’s brief p. 7). But no 
such finding was made by the trial court below, and there 
is not a shred of evidence to indicate that any change of 
designation was ever filled out or lost. 

The appellee suggests to this Court that the decision 
be affirmed even if the lower court “relied upon or gave a 
wrong reason.” (Appellee’s brief p. 16). But this rule 
and the case cited by appellee, Securities and Exchange 
Commission v. Chenery Corporation, 318 IT. S. 80, applies 
only to a case where a trial court reaches a correct result 
on an erroneous theory of law. The case in no sense 
supports the appellee’s proposition that where the evi¬ 
dence fails to support a finding of fact of a trial court, 
the appellate court should make other findings of fact 
which the trial court did not make. Its language indeed is 
directly to the contrary—see Chenery case at p. 88. 

It is clear, therefore, as shown in the main brief, that 
the appellee has not sustained her burden of proof, that 


1 See also Hcvrtman v. U. S., 78 F. Supp. 227, 233, 234. 
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the findings of the trial court are not supported by the 
evidence and are contrary to the evidence. Accordingly, 
the judgment below should be reversed with instructions 
that judgment be entered for the appellant, Helen Far- 
makis. 

Respectfully submitted, 

David Rein 

Attorney for Appellant 




